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APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


1. Did the Court err in finding no negligence on the part of 
Defendant. | 


2. Did the Court err in not permitting third-party defendant, 


who had had sixteen years experience in the building and construction 
business, to testify as to safety practices in that business. 


3. Did the Court err in ruling that the Court was an expert in 


a field remotely removed from the law. 
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JURISDICTIONAL STATEMENT 








EALS 
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(COURT 


This is an appeal by Wilbur D. Peck, plaintiff below, from a 


judgment in favor of the defendant below, United States of America, 
and the parties will herein after be referred to as they appeared in 
the trial court. | 


The action was commenced by a complaint filed by Wilbur D. 


Peck, claiming damages in the sum of $10, 000.00 for injuries 
sustained by reason of negligence on the part of the defendant, United 
States of America. The Jurisdiction of this Honorable Court is based 
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upon 28 U.S.C.A. 921 et seq. commonly known as Federal Tort Claims 
Act, and Sec. 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


The complaint alleged that on or about November 10, 1953, 
appellant, Wilbur D. Peck, was working for a private contractor at the 
United States Naval Gun Factory, Washington, D.C. At the time and 
place the agents, servants, or employees of the defendant placed and 
allowed to be maintained at the only egress to the building, a large 
tarpaulin which covered the egress to the building, and extended on 
the floor and steps for several feet and was not secured by any means 
of fastening to the floor or steps. As a result thereof, the appellant, 
on leaving the said building, was caused to trip and fall because of the 
unsecured and loose tarpaulin upon the floor and steps of the said 
building. 

"The date, November 10, 1953 was an unusually 
blustery and cold day and the wind exerted unusual 
pressure on the loosened ends of the canvas which 
were not fastened and which lay loose on a portion of 
the outer steps to the enlarged entrance. In passing 
through the door the plaintiff (appellant) became en- 
tangled in the loose part of the covering, tripped and 
suffered his damage." (Par. 3. Pg. 4. Findings of 
Fact. ) 

It was admitted that an employee of the government placed the 
canvas over the egress, fastened at the top, left side, and partially 
on the right, but not fastened at the bottom or the loose canvas ex- 
tending over the steps and extending to the pavement beyond the 
steps. 


STATEMENT OF POINTS 


1. The evidence, including that offered by the appellee (defendant) 
proved negligence. 


Sey Bok Be? tk Bee? Cee eer Ver Weer For ee See eee et LY eC et, 
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2. The Court erred in not permitting the Third Party Defendant 
who has had sixteen years experience in the building and construction 
business to testify as to the safety practices in that|business. 


=i 3. The Court erred in ruling that he, the Court, was and should 


be considered as an expert in a field remotely removed from the law. 


> | SUMMARY OF ARGUMENT 





1. All of the witnesses testified that the tarpaulin was not 
fastened at the bottom to the steps or to the pavement below the steps. 
They testified that the wind whipped the canvas and caused it to become 
an wrinkled on this very windy day. | 


2. The Court should have heard the expert testimony of a witness 
as to safety practices in the construction and building business. The 
Court would then have been better able to determine whether or not 
the defendant was guilty of negligence. The Court could determine 
what is the standard by which ordinary care may be judged in the con- 
struction business here involved. 

3. The Court can not and should not be considered as an expert 
in a field remotely removed from the field of the law. The Court 
must consider expert testimony from people who have had years of 
experience in a particular field, and must rely upon this testimony to 


determine the question of negligence. 





ARGUMENT : 


1. The Evidence, Including That Offered by the Appellee, 
Proved Negligence. 


| The appellee admits in its Answer to the Complaint that the 
tarpaulin was not fastened at the bottom, was not secured to the floor 





or steps, and that a foot or two of the tarpaulin rested on the outside 
steps. (J.A.3 and 4, 6th Defense. ) | 
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The appellant, Wilbur D. Peck, testified that the tarpaulin had 
been placed over the door, which had been enlarged, and was the only 
egress from the building. The tarpaulin had been placed by employees 
of the government. This heavy canvas was fastened at the top, down 
the left side to the bottom, and down the right side for a distance of 
about latch length from the floor. It was not fastened at the bottom, 
or to the two steps leading down from the door to the pavement. Several 
feet of the canvas covered the steps and extended to the pavement or road- 
way. The day was extremely windy, and the wind whipped this canvas 
on the steps and pavement and caused wrinkles or ripples. Upon leaving 
the building the appellant was caused to trip and fall because of the 
unsecured and loose tarpaulin upon the steps and pavement. (J.A. 

6 and 7). 


The testimony of Peck was corroborated by William C. Penske, 
Mr. Peck's supervisor. Mr. Penske testified that he went to the 
building about three o’clock on the date Peck was injured. The weather 
was cold and windy: 


"The tarpaulin was suspended from the top of 

the opening------ it was fastened on the left, prac- 

tically all the way down, but on the right, I should 

Say, it was fastened maybe four feet, four-feet-six 

from the ground, just at one point. That is, fastened 

from the top down to this point." 
He stated that the tarpaulin was not fastened to either the steps or to the 
roadway and that the excess tarpaulin was lying in the roadway. He 
stated the canvas was heavy and that one had to stoop as he pushed the 
heavy canvas aside to get out. The canvas was curled at the bottom 
and one could easily trip over it. Mr. Penske further testified that it 
was very windy the day Mr. Peck was injured; that there was an awful 
lot of wind whipping up between those buildings and that it was quite 
strong. (J.A. 8, 9 and 10). 


4) 


Rexford G. Steptoe was called as a witness for the government. 
He supervised and directed other government employees in the hanging 
| and securing the tarpaulin over the doorway which had been enlarged to 
a width of approximately fifteen feet. The tarpaulin was gun coverage 
canvas. Wood strips and lag screws were used to fasten the top of the 
canvas all the way across the top and down the left side entering down 
> to the floor. The right side was left free so that those entering could 
pull the canvas back to go in or come out through the doorway. He 
stated that there was one step and the landing on the outside of the 
doorway, and the canvas covered that step and extended for several 
feet onto the pavement below the step. He stated that it completely 
covered the step on the left side but had been cut away and only partially 
covered the step on the right. He did not recall whether or not the 
canvas was wrinkled. The canvas was not fastened to the step or to 
the pavement. (J.A. 17, 18 and 19). | 


Steptoe was the only witness produced by the government to testify 
as to the installation of the tarpaulin. Through this witness the govern- 
ment proved rather than disprovednegligence. The government, through 
its employees, failed to exercise the degree of care required under the 
circumstances. All witnesses testified that it was an extremely windy 
day. All witnesses testified that the canvas was not/ fastened to the 
steps or to the pavement. The Court found that: 





"***the wind exerted unusual pressure on the 
loosened ends of the canvas which were not fastened 
and which lay loose on a portion of the outer steps 
to the enlarged entrance." | 





2. The Court Erred in not Permitting The Third Party 
Defendant Who Has Had 16 Years Experience in the 
Building and Construction Business to Testify as to 
Safety Practices in That Business. 





It cannot be disputed that general usage or custom may be shown 


in order to establish a standard of care or diligence to which a person 
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is required to conform Storm v. N. Y. Telephone Co., 270 N. Y. 103, 
200 N. E. 659. It may be shown by testimony of witnesses who have 
had repeated and actual experience of the custom. Rosenstein v. , 
McCutcheon, 155 App. Div. 278, 140 N. Y. S. 315. 


Negligence is the want of due care and due care is the degree of 
care which an ordinarily reasonable and prudent man would use under 
the circumstances. Thus the fact that an ordinary practice established 
within a certain industry, or business, or occupation is in common 
usage tends to demonstrate that its use is not negligent and is due care. 


The converse is also true. 


The Court of Appeals of New York, in the case of Shannahan v. 
Empire Eng. Corp., 273 N.Y. 386, 7 N.E. (2d) 673, pointed out that 
common usage of a business is a test of negligence. The Court also 
said: 


"While it is not always true that what everybody 
does anybody may do without the imputation of negli- 
gence, still it is competent to show the general habit 
of mankind in the same kind of business as tending to 
establish a standard by which ordinary care may be 
judged. We have said that ordinarily what everybody 
does is all that anybody need do. Such evidence is 
received for what it is worth in view of all the cir- 
cumstances of the particular case, and, under proper 
instruction from the Court is to its inconclusive nature, 
the jury has a right to give it such consideration as 
they think it should receive in connection with all 
the other facts." 


A few illustrative cases where general custom and usage were 


proved by expert testimony, should suffice to convince the Court that 
it was error to exclude such evidence in the case at bar. 


A qualified witness was allowed to testify to methods in general 
use in a specific type of construction in the case of McEachin v. Martin, 
193 Ark. 787, 102 S. W. (2d) 864. 


ROLY SEO OV Pe PIO © fe ey eee 


A forestry expert was allowed to testify to the custom of ordinary, 


| 


prudent and careful persons in burning slashing in Conrad v. Cascade 
Timber Co., 166 Wash. 369, 7 P (2d) 19. | 


Expert testimony was used to prove general usages in navigation 
to prevent collisions between vessels in The Agnella, 198 F. 147. 


Experts were permitted to testify to custom among steamship 
companies to stow oil clothing upon the deck in A. J. Tower Co. v. 
Southern Pac. Co., 184 Mass. 472, 69 N. E. 348. | 


A contractor was allowed to testify whether walls were demolished 
in the usual and ordinary way in Amann v. City of Tacoma, 170 Wash. 
296, 16 P. (2d) 601. 


In the case of Dupuy et ux. v. Shilling, et al.,/298S. W. 934 





(Texas Civil app.) it was held that testimony of a person skilled and 
experienced should have been admitted that the work was not done in 


a good workmanlike manner. 


In the case of Smith v. Penn Federal Corporation, 315 Pa. 20, 
172 A. 147, it was held that expert testimony that the type of lighting 
was in accordance with the best known practice was admissible. 





Experts have testified as to the proper construction of scaffolding 
(Metzroth v. City of New York, 212 App. Div. 253, 208 N. Y.S. 744) 
and of a step (Hommel v. Badger State Inv. Co., 166 Wisc. 235, 165 
N. W. 20). | 


It has also been held that expert testimony may be used to show 
whether it was proper construction to leave a building near a deep ex- 
cavation without proper support and whether the building could have 
been prevented from settling by the use of proper care. Moraski v. 
J. A. Gillespie Co., 239 Mass. 44, 131 N. E. 441.) 


In Hayden v. City of Astoria, 84 Ore. 205, 164 P. 729 a contractor 
of 12 years experience, who was also the Plaintiff in the case, was 





allowed to give testimony of the usual and ordinary manner of making 


excavation. 





| 
| 
| 
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| 
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Testimony of experts regarding practices of other places with 
respect to the construction of ice rinks was admitted in James v. 
Rhode Island Auditorium, Inc., 60 R. I. 405, 199 A. 293. 


Mr. Shipp has 16 years experience in the building and construction 
business, and should be qualified to testify as to the safety practices 
of his profession. Refusal to allow such testimony was error. (J.A. 
22 and 23). 


3. The Court Erred in Ruling That He, The Court, Was 
and Should be Considered as an Expert in a Field 
Remotely Removed From The Law. 


During the course of the argument over the admissibility of 
Mr. Shipp’s testimony, the trial judge stated, "Well, the objection is 
that Iam an expert." (J.A. 23). 


Expert testimony relating to custom and usage must be proved 
by witnesses who have actual and frequent experience of the custom, 
and may not be proved by those who speak from report only. Rosenstein 
v. McCutcheon, supra. See also Section 461, Wigmore on Evidence, 
3rd Edition, 1940. (Vol. 2, page 488 et seq.) 


The essence of the entire case is whether the plaintiff proved 
any negligence on the part of the defendant. The trial judge held he 
did not. There is no question of proximate cause or contributory negli- 
gence involved here; only the question of primary negligence or the 
lack thereof. 


The pleadings and the evidence disclose that the tarpaulin was 
fastened at one side and at the top. Whether it was not fastened on 
the other side or was fastened only part of the way down is disputed, 
but that is not really material. It is undisputed that it was not fastened 


at the bottom and was allowed to lay over the steps on the outside of 
the building. How much was allowed to lay outside is disputed, but the 
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Answer filed by the Defendant admits "that a foot or two rested on the 
outside steps.” (J.A. 3 and 4). 





The appellant maintains that is prima facie evidence of negligence 
standing alone. Certainly it is not good practice in the construction 
industry to allow such a make-shift condition to remain as a peril to 
all persons. The trial judge should have permitted an expert in this 
field to state whether such a condition was the accepted good practice 
according to the custom and usage of the industry rather than to set 
himself up as an expert in this field. | 


CONCLUSION 


It is respectfully submitted that the Court below erred in not 


permitting expert testimony, and in taking a position that he, the 


Court, was an expert in this particular field. 


All of the testimony indicated that the defendant failed to use 
that degree of care which was required under the circumstances, and 
that this omission on the part of the defendant was the proximate cause 
of the injury to the plaintiff. | 


Considering the testimony of the witnesses, the cases cited, 
and the failure of the Court below to consider expert testimony, it 
is prayed that the Court reverse the judgment obtained below and 
remand this case to the Court below for the purpose of determining 
the damage, or grant a new trial on the question of negligence and 


damage. Respectfully submitted, 

R. E, LEE GOFF 
1311 G St., N. W. 
Washington, D.C. 


DENVER GRAHAM 
801 Transportation Building 
Washington, D.C. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


| Filed Nov. 12, 1954] 


WILBUR D. PECK and 
CHARLOTTE PECK 
7110 Exfair Road 
Bethesda, Maryland, 


Plaintiffs, 
Vv. 


UNITED STATES OF AMERICA 
(Serve c/o Leo A. Rover, 

U. S. Attorney for the 

District of Columbia) 

United States Court House 
Washington, D. C. 


Defendant. 


Civil Action No. 4822-54 


me a a a ee ee ee ee ee ee ee” 


COMPLAINT FOR PERSONAL 
INJURIES 

The Complaint of the plaintiffs respectfully neppesents to this 
Honorable Court as follows: 
1. The plaintiffs are citizens of the United oe and residents of 
the State of Maryland. 
2. The defendant, United States of America, is sued in its own 
rights by virtue of the Federal Court Claims Act. 

3. The jurisdiction of this Honorable Court is based upon the Act 
of Congress creating this Court, the acts amendatory thereof and the rules 


and decisions applicable thereto, and upon 28 U.S. CLA. 921 et seq., com- 

monly known as Federal Tort Claims Act. | 
4. Onor about November 10, 1953 the plaintiff, Wilbur D. Peck, 

following the course of his regular business, was working for a private 

contractor at the United States Naval Gun Factory, Washington, D. C. 

At the same time and place, the agents, servants or employees of the de- 





fendant negligently placed and allowed to be maintained at the only egress 
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to the building, a large tarpaulin which covered the egress and extended 


on the floor and steps for several feet and was not secured by any means 
of fastening to the floor or steps. Asa result thereof, the male plaintiff, 
on leaving the said building, was caused to trip and fall because of the un- 
secured and loose tarpaulin upon the floor and steps of the said building. 

5. As a result thereof the male plaintiff sustained a comminuted 
chip fracture off the tip of the right lateral malleolus with considerable 
soft tissue swelling, bruises and contusions to his body, physical, mental 
and nervous pain and shock, all of which are permanent. In addition the 
male plaintiff was incapacitated for an extended period of time, causing 
him to lose time from his work. Plaintiff was required to incur medical 
and doctors’ expenses to treat said injuries and will be required to incur 
said expenses in the future. 

6. The plaintiff, Charlotte Peck, alleges that at the time of the 
injuries to her husband, Wilbur D. Peck, and at all times thereafter she 
was and is the lawful married wife of the male plaintiff. As a result of 
the injuries to the male plaintiff the plaintiff, Charlotte Peck, was deprived 
of the comfort, aid, assistance and enjoyment of her husband, which plain- 
tiff during all the time since ‘the date of said injuries ought to have had 
and otherwise would have had; that the plaintiff, Charlotte Peck, during 
all of said time and from thence hitherto will continue to suffer the loss 
and deprivation of the comfort, aid, assistance, enjoyment and consortium 
of her husband. 

WHEREFORE, plaintiff, Wilbur D. Peck, sues the defendant and 
demands of and from it the sum of Ten Thousand ($10,000) Dollars, plus 
interest and costs, and the plaintiff, Charlotte Peck, sues the defendant 
and demands of and from it the sum of Five Thousand ($5, 000 Dollars, 
plus interest and costs. 


/s/ RR. E. Lee Goff : 
1319 F Street, N.W. y 
Washington, D. C. 


BRAULT AND GRAHAM 

By /s/ Denver Graham 
801 Transportation Building 
Washington 6, D. C. 


Attorneys for Plaintiffs 





142 | Filed Jan. 25, 1955] 
ANSWER 


Comes now the defendant, United States of America, by the United 
States Attorney for the District of Columbia, and in answer to the com- 
plaint filed herein avers: 

First Defense 

The complaint fails to state a claim upon which relief can be granted. 

Second Defense | 

The injury complained of was the result of the sole negligence on 

the part of the plaintiff Wilbur D. Peck. 
Third Defense 

The injury complained of was the result of contributory negligence 

on the part of the plaintiff Wilbur D. Peck. | 
Fourth Defense | 

The defendant is not liable for injuries sustained by an employee of 
the contractor or sub-contractor with the United States of America by 
virtue of paragraphs (d), (e), (f) and (g) of Article 4\of the contract be- 
tween the United States and Andrews and Shipp, entered into on May 14, 
1953. 

Fifth Defense | 

Plaintiff, Wilbur D. Peck, assumed the risk of injury arising out 
of his employment in and about the area of his alleged fall. 

Sixth Defense | 

Answering the numbered paragraphs of the complaint, defendant 
avers: 

143 1. Defendant is without knowledge or information sufficient for 
form a belief as to the truth of the matters alleged in this paragraph of 
the complaint. | 

2-3. Defendant is not required to answer these paragraphs of the 
complaint as they are bare conclusions of law. | 


4. Defendant admits that its employees on or about November 2, 
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1953 did place a large piece of canvas, or tarpaulin, as a covering over 
the only entrance to the building and that said tarpaulin was not secured 
by any means of fastening to the floor or steps. Defendant denies that the 
said tarpaulin extended on the floor and steps for "several feet" but admits 
that a foot or two rested on the outside steps. As to the remaining alle- 
_ gations in this paragraph of the complaint, defendant is without knowledge 
: or information sufficient to form a belief as to their truth and demands 
| strict proof thereof. 

5 - 6. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of these paragraphs of the complaint and de- 

mands strict proof thereof. 

| WHEREFORE, having fully answered each and every allegation of 
the complaint, defendant demands judgment in its favor together withthe 
~ costs of this action. 


/s/ LEO A. ROVER 
United States Attorney 


/s/ OLIVER GASCH 
: Assistant United States Attorney 


/s/ FRANK H. STRICKLER 
Assistant United States Attorney 


/s/ RUFUS E. STETSON, JR. 
Assistant United States Attorney 


_ (CERTIFICATE OF SERVICE) 


| Filed May 3, 1956] 
JUDGMENT 

This cause having come on for trial and the Court having considered 
the evidence adduced and the argument of counsel, and the Court having 
entered its findings of fact and conclusions of law on May 2, 1956, in ac- 
cordance with those findings of fact and conclusions of law, it is by the 
Court this 2nd day of May 1956 

ORDERED that judgment with costs be entered for the United States, 
and it is 

FURTHER ORDERED that in view of the judgment entered for the 
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United States there is no necessity in the Court entering judgment on the 
third-party complaint filed against Andrews and Shipp, the third-party 

defendants. | 

/s/ John W. Holland | 

(CERTIFICATE OF SERVICE) | 


| Filed June 5, 1956] 
NOTICE OF APPEAL 


Notice is hereby given this 5th day of June 1956, that Wilber D. 
Peck, plaintiff, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
3rd day of May 1956 in favor of Defendant against said Plaintiff. 

/s/ R. E. Lee Goff | 
Attorney for Plaintiff 
1319 F. Street, N. W. 


U. S. Attorney, U.S. District Court House 
Washington, D. C. 


May 1, 1 956 
Washington, D. C. 


The above-entitled cause came on for hearing before the HONOR- 
ABLE JOHN W. HOLLAND, United States District Judge, at 11:15 a.m. 


* * * « * * 


WILBUR DeFOREST PECK 
was called as a witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. GOFF: 
Q. Will you state your full name, please? A. Wilbur DeForest 





Peck. 
* * * * | ok * 


Q. Mr. Peck, on or about November 10, 1953, were you employed 
by the Central Armature Works? A. Yes. | 
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6 
Q. Was that company doing some work for the United States Gov- 
ernment at that time? A. As asubcontractor of Andrews & Shipp. 


* * * * * * 


Q. Where was that work being done? A. U.S. Naval Gun Factory, 


‘Building No. 8. 


Q. Now, Mr. Peck, did there come a time when it became neces- 
sary for someone to enlarge the doorway in that building? A. Yes. 

Q. Do you know who did that? A. Andrews & Shipp. 

Q. Did there come a time when someone -- do you know who -- 


placed a tarpaulin over the door and the opening which was beside the 


| door? <A. Yes. 


Q. Who did it? A. The employees, the Government employees 


operating the boiler. 


Q. The Government employees operating the boiler put the tar- 


-paulinup? A. The engineers or firemen, whichever they were. 


Q. They put this tarpaulin over? A. Yes. 

Q. Will you describe to the Court just how the tarpaulin was hung 
there over the door and the opening? <A. Well, the tarpaulin was, I 

would say, at least ten feet longer than the opening. The top of 


the tarpaulin was fastened to the top of the opening, across the entire 
opening. It was fastened on both sides. One side all the way down to the 


bottom, the other side fastened down to a point where there was a hasp for 
a former lock. From that point down was open. Now, the bottom was not 
fastened in any manner whatsoever; and it was at least ten feet longer than 
the opening. It was just all rumpled up there. 
Q. The tarpaulin extended out on the floor beyond the opening ? 
A. It covered the steps on the outside. There were steps inside and out. 
Q. There were steps leading up to the door and then steps leading 


‘down from the door? <A. Yes. 


Q. How many steps were there on the outside? A. As nearasI 
can remember, there were two steps. 


Q. Now, the tarpaulin was not fastened in any manner to those 


steps? A. No. 


16 
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Q. Now, on the 10th of November, do you recall what the condition 
of the weather was? A. Well, it was extremely windy. 

Q. Did you notice any unusual condition of the tarpaulin on that day? 
A. Yes. It was fluttering back and forth due to the wind; and the wind 
seemed to get underneath the part that was lying on the ground and ruffled 
it up and down. 

Q. When you came out of that building on the day in question, was 
it necessary for you to stoop in order to get out of the building? A. Yes. 

Q. Show the Court, if you will, just exactly how -- let this be the 
opening here, and an imaginary tarpaulin. Show him|just exactly how you 
came out of that building. A. Well, it was fastened on this side down to, 
I would say, about this point; and you went up several, maybe six steps to 
get to the threshold; and then you had to pull the tarpaulin back and stoop 
under like this, and step over, and then go down the two steps. 

And as I was stepping through, the wind whipped the tarpaulin and 
caught in my foot and threw me forward down the two steps; and I landed 
with my foot like that (indicating). | 

Q. Now, just have a seat back up there. Which foot was injured? 
A. The right. 

aK * *x * \* Me 

WILLIAM CARL PENSKE | 

was called as a witness by and on behalf of the Plaintiffs and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. GOFF: | 

Q. Mr. Penske, would you state your full name, please, sir? 
A. William Carl Penske. 

2 2x * * * * 

Where are you employed? <A. Central Armature Works. 
What is your capacity there? A. Construction superintendent. 
Were you so employed on the 10th of November, 1953? A. Yes, 


©O® 


sir. 


Were you so employed, that is, in the same capacity at that 


© 
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time? A. Same capacity, yes, sir. 

Q. Did there come a time on that date when you had occasion to 
go to the job which was being done at the Naval Gun Factory? A. Yes. 

Q. Who was working on that job? A. You mean of my men? 

Q@. Your men, yes, sir. A. My men, Wilbur Peck, who was in 
charge of the job; and he had a man by the name of Souder. I think his 
name was S-o-u-d-e-r. Iam not too sure how you spell it. He was with 
him. 

Q. Those were the only two of your men on the job? A. As far as 
I remember, yes, the only two there. 

| Q. Do you recall approximately what time of day it was when you 
went to the Naval Gun Factory? A. Oh, I got there about three o'clock, 
I guess; and I left there about ten minutes to four. 
Q. About ten minutes tofour? <A. Yes, sir. 
Q. Do you recall what the condition of the weather was on that day? 
A. Tknow it was cold and windy; that, I know. 

Q. It was cold and windy? A. Yes, sir. 

Q. Do you recall a tarpaulin which had been placed over the door 
and the opening there? A. Yes. 

Q. Will you describe to the Court just how that tarpaulin was 

_ placed there? A. The tarpaulin was suspended from the top of the 
opening. The opening had been enlarged and it was fastened on the 
-- well, when you are in the boiler room and facing the outside, it was 
fastened on the left, practically all the way down, but on the right, I 


should say, it was fastened maybe four feet, four-foot-six from the ground, 


just at one point. That is, fastened from the top down to this point, and 
below that, there were no fastenings. 

Q. Now, was it fastened at all at the bottom? A. No, sir. 

Q. Were there steps leading from that doorway on the outside? 
A. Yes. There was steps going up; and then there was like a concrete 
curbing which would form a threshold; and then there was one or two steps 
down to the roadway. 

Q. Down to the roadway? <A. Yes, sir. 
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| 
| 
| 
9 | 
Q. Describe the position of that tarpaulin in relation to the steps 
and the roadway. A. Well, in relation to the top step, say, as you came 
up these steps, you stood on the top, and then you had to push this tar- 
paulin back, which was hard -- that is, it was hard for me to push at 
its best, even when the wind wasn't blowing, because it was heavy. Then 
you had to stoop over, and at the same time you stooped over, you had to 
lift your leg up, you know, to get out. And this tarpaulin was just 
curled up there at the bottom; could very easily trip over it. 
Q. Had you seen that tarpaulin there prior to'the 10th of November ? 
A. Oh, yes, I had been there once or twice before. | 
Q. You usually went on the job at least once 4 week? A. Twicea 
week. Asarule, twice a week. | 
Q. And there was no fastening at all to the step? A. Oh, no, 
nothing fastened to the step. : 
Q. That is, to either step? A. No. | 
Q. Or tothe roadway? A. I saw nothing fastened to the roadway or 
the steps. The excess tarpaulin was just lying in the roadway, so to speak, 


below the steps. 
* * * | ok * 

CROSS EXAMINATION 
BY MR. FENNELL: 

* * * * * * 


Q. This was a heavy canvas; is that correct?) A. Very heavy, yes. 


Q. Ibelieve you stated that even without the wind, it was difficult for you 
to move; is that correct? A. Thatis, for me, personally, yes, it was, 
because you had to hold against it; and I had just gotten over a spell of 
pneumonia; and it wasn't too good for me. I didn't have too much strength 
left. | 

Q. When you were coming from the outside into the building, how 
many steps were there up to the tarpaulin? A. As far as I can remember, 
there was one or two. I do recall this high, oh, maybe eight inches, 
or so, that used to act as a barrier for the sliding door that was there, 


old fire door; and then there was one or two down into the the road- 
way; and the roadway also slanted towards the center, you know, 
to keep water away from the building, I guess. I do know the last time 
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I came out of there that day, in particular, I almost went on my head, but 
Mr. Peck always went there with me, even when the door was there, to 
- Open the door, because I couldn't even open it; and he just grabbed me by 

the coat; otherwise, I would have gone on my head. I lost my bal- 
ance when I went out. The wind -- as you would push it aside, the wind 
would hit it, and you were in an unmerciful position to try to get out; bend 
| yourself half in two and try to lift your leg at the same time. It wasn't 
so easy. Get tangled up in the bottom of it. 

Q. This sill--would you refer to itas a sill? A. I would refer to 
it as a sill. 7 

Q. How high was that? A. Approximately eight inches. 

Q. It was of permanent construction, would you say? A. Oh, yes, 
that was permanent. 

Q. It had been there in use as part of the sliding door? A. Well, 
in other words, the sill was up like so, and the sliding door used to come 
_ this way right up against it. It would keep water, air, and stuff like that 


' out. Part of the structure. 


Q. How wide was that sill? A. I don't know. It wasn't very wide. 


' [don't think it was much over six or seven inches wide at the top. 


Q. When you went out or came into the building there with the tar- 
_ paulin there, did you have to stoop to get in? A. Oh, yes. 

Q. Which side of the tarpaulin did you enter? A. Was only one 
way to get in. When you come in from the roadway, the opening was on 
_ your right. 

Q. And then when you got inside, how many steps were there down? 
A. Oh, approximately six, as far as I remember. 

Q. Now, in supervising Mr. Peck's work out there, Mr. Penske, 
was it necessary for you to deliver materials or cause to have materials 
_ delivered to the job there? A. I don't deliver materials, personally, 
unless it is a very small item that you can put in a bag, or something. 

Q. Did you cause to have materials delivered there? A. Oh, 
yes. 

Q. How were they delivered? A. The material, as a rule--a 
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truck was delivered right there to the door; the truck stopped right at 
the doorway. | 

Q. Which door? A. Only one door to get in. 

Q. The doorway with the tarpaulin? A. Yes. At that time, most 
of our materials were on the job. That is the first thing that goes on 
the job; and very little material went there, oh, I should say, after the 
middle of October. 

Q. Was there some material that went there? A. There may have 
been some minor things that I wouldn't even know about. 

Q. Who was in charge of unloading that material and bringing it 
into the building? A. Mr. Peck. 
Q. And the material that would be delivered ne would the 
truck back right up to that entranceway where the tarpaulin was? A. No, 
just pull up to the side of it. | 

Q. You were present and saw that? A. I was only there once 
when the truck came down. | 

Q. When was that? A. Iam not on the job when the trucks 
deliver materials. 

Q. When was that, sir? A. When I saw the truck? 

Q. Yes. A. Oh, just at the beginning of the job, that is all. They 
take a load of conduit and switchboards and head wire, and stuff. So 
much material allotted for each job, and that material is sent down as 
nearly at one time as possible. 


Q. Now, you recall, sir, that on this particular date it was windy; 
is that correct? A. That is correct. | 


Q. Would you say it was very windy ? A. Well, there was an awful 
lot of wind whips up between those buildings. I think it was quite strong. 
Q. Had you been conscious of the strong wind all day long? A. Oh, 
yes, surely. Was no worse down there than it was anywhere else, as 
far as that was concerned. | 
Q. But it was windy every place? A. Yes. 


Q. And you were conscious of it? A. Oh, yes. 
* * a ae | * 
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WILBUR DeFOREST PECK 
was recalled as a witness and, having been previously duly sworn, was 


examined and testified further as follows: 
DIRECT EXAMINATION (Cont'd) 
as * * 
CROSS EXAMINATION 
BY MR. FENNELL: 
Q. Mr. Peck, approximately how long had you worked on this job 


before the accident? A. I would have to check. Approximately three 
weeks, maybe a month. 

Q@. How long had this tarpaulin been hanging therebefore the acci- 
dent? A. Well, to my knowledge, one to two weeks; maybe two weeks. 

Q. And you saw who hung the tarpaulin, did you, Mr. Peck? A. 
Yes. 

Q. You were there when it was hung? A. Yes. 

Q. And that was a Government employe who hung the tarpaulin? 
A. To the best of my knowledge. 

Q. You had seen him on the job; had you not? A. Yes, maintaining 
the boiler. 

Q. And after it was hung, you saw him on the job? A. Yes. 

Q. Do you know his name to be Mr. Steptoe? A. Well, I know 
Mr. Steptoe, I think, was in charge; and he had men, I believe, under 
him that were actually stationed there running the boiler. 

Q. Do you see Mr. Steptoe in the courtroom now? A. Yes, I do. 

Q. Now, when was the doorway opening enlarged; do you recall 
that? A. Well, just prior to the installing of the large boiler, which I 
am purely guessing now, but I could check back time cards, and so 
forth. See when I went on the job, because they were just putting the 
boilers in when we got on the job. Approximately a month, I would say. 

Q. You weren't on the job when they enlarged the doorway; is that 
correct? A. Yes, I was there. I think it was just at that time that they 


were enlarging the opening. 
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Q. Isee. A. When I came to work there. 





Q. Who enlarged the opening; do you know? The employes of who? 
A. OfAndrews & Shipp. I believe they had a subcontractor doing the 
brick work. So they were the ones. | 

Q. And you were a subcontractor of Andrews & Shipp; is that 
right? A. Yes. 

Q. When this tarpaulin was hung, how was it fastened up at the 
top; do you recall? A. Yes. To the best of my knowledge, it was 
fastened with tamp pins and bolts; and I believe they were through a 
piece of wood, which pressed the tarpaulin against the building. 

Q. Now, as you are facing the building on the outside, was it 
fastened on the left side, as distinguished from the top? A. On the 
outside of the building, facing the building ? | 

Q. Yes, sir. A. It was fastened on the top and, as near as I 
can remember, completely down the left side. 

Q. How was it fastened on the left side, Mr. Peck? A. In the 
same manner as the top, as far as I recall. 

Q. On the right side, was that where the entrance way was, or 
doorway, whatever you want to call it? A. Yes. | 

Q. That is how you went back and forth through the tarpaulin ? 

THE COURT: Is that going in or going out, when you say on the 
right ? | 

THE WITNESS: He said you would assume we were on the outside 
of the building. | 

BY MR. FENNELL: 

Q. Would you say on the outside going in it was fastened on the 
right side at all? A. Down to the point where the hasp for the old 
lock was fastened. | 

Q. Is that about belt high or chest high, or what? A. Well, it is 
just the average height. I would say about that high, the height you 





normally put a lock on a door. 
Q. Isee. In order for you to enter, you had to get below that 


last fastening; is that correct, sir? A. Yes. 
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Q. Had this tarpaulin been fastened that way from the time it was 


_ hung until you were injured? A. To the best of my recollection. Now, 


I wouldn't say for sure. It may have been opened further up. It may 
- not have been tied through this hasp the day it was put up. That may 
have been done later. As a matter of fact, I think it was done 
later. Idon't think it was tied down that low the day it was put up. 
Sometime after that that it was fastened lower. 

5 x * ca sd * 

Q. A week or ten days. Now, there was also a sill on this 
doorway, was there not, sir? A. Yes. 

Q. Would you describe it as a sill? A. I guess you would. A 
threshold or a sill. 

Q. And that was of a permanent nature; was it not, sir? A. Yes. 
It was a stop for the fire door. In other words, it was like a curbing 
that came up, and the fire door was in front of that, so any water going 
under the fire door couldn't go into the building. Had the curbing up 
in back of the door. 

Q. You were demonstrating there with your right hand as showing 
the sill. Would you do that again? Would you use your left hand and 
demonstrate where the canvas was in relation to the sill? A. It came 
down over the front of the opening and right on down over the steps, 
which were like this, down to the roadway. 

Q. And would you say the sill was approximately eight inches in 
height? A. I would assume. I never measured it. 

Q. Yes, sir. And approximately how wide would you say the 
sill was? A. I would say eight inches, as far as I can recollect. 

Q. So in order to go through this doorway where the tarpaulin 
was hanging, you would have to step over the sill and at the same time 
stoop to get through the opening which was tied at hasp level; is that 
correct, sir? A. Yes. 

Q. When you went through the opening at the time you were in- 
jured, did your foot come in contact with the sill at any time? A. No. 
I stepped over the sill. 
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Q. Which foot did you use to step over the sill; do you recall? 
A. My right foot, as near as I can recall. | 
Q. And you were coming from inside of the building to the out- 
side? A. Yes. | 
Q. As you are facing the tarpaulin coming out, was that the left 
or the right side of the tarpaulin? A. That would be left going out of 
the building. 
Q. Now, sir, when the wind whipped the tarpaulin, did your 
left foot come in contact with that sill at any time? A. No. 
Q. Which way did the wind whip the tarpaulin? A. To the left. 
Q. To your left? A. Yes. 
Q. And were you holding the tarpaulin with your right hand? 
A. Yes, above, to make room for me to get through. Yes, I was 
holding it just below where it was fastened. 
Q. What did you have in your right hand? A.’ I had nothing. 
Q. What did you have in your left hand? A. Nothing. 
* * xk * * 
REXFORD G. STEPTOE 
was called as a witness by and on behalf of the Defendant and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION ! 


BY MR. FENNELL: | 
Q. Will you state your full name, please, sir? A. Rexford G. 
Steptoe. | 
Q. Just have a seat. A. O.K. 
Q. Where do you live, Mr. Steptoe? A. 528 25th Place, N.E. 
Q. Where are you employed, sir? A. Naval Gun Factory. 
_ Bellview Annex. 
Q. What is your job over there? A. Operating engineer. 
Q. How were you employed in October and November of 1953? 
A. Operating engineer, in charge of all heating plants in that par- 
ticular base. | 
Q. Did your job have anything to do with Building No. 8 at the 
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Bellview Annex? A. Yes, Sir. 

Q. What, in particular, was your job with reference to that 
building in the fall of 1953? A. In the fall of 1953, our old boilers 

were being taken out, and new ones were installed. My job was 
to offer whatever suggestions that I saw other than that were written 
into the blueprints or specifications that would serve as an improve- 
ment to the operation of the plant. 

Q@. You were employed by the United States? A. That is right. 

Q. Do you know who was taking these old boilers out and putting 
the new ones in? A. Yes, sir. 

Q. Who was it? A. The chief contractor was Mr. Shipp and 
Mr. Andrews. 

Q. Do you know the Plaintiff, Mr. Peck, here? A. Isawhim 
only when he came by the work. That is the only way -- he came as an 
electrician from some subcontractor. 

Q. Did he also work in that Building No. 8? A. Yes, sir. 

Q. Did there come atime, Mr. Steptoe, when the entrance- 
way to Building No. 8 was enlarged? A. Yes. 

Q. Do you recall when that was? A. If I remember correctly 
it was the latter part of August. Iam not sure. Anyhow, when the 
boilers were shipped, we found that they were too tall to go into the 
present entrance. So they both widened and heightened the walls. 

Q. What was the present entrance before it was widened and 
heightened? A. Before it was heightened, it was about eight feet; 
and they raised it about ten; and the width of it was about twelve feet, 
and they widened it to about fifteen. That is approximately. 

Q. Was there a door there? A. Yes. 


Q. What type of door was it? A. There was a steel sliding 


door, fire door, there; but it was taken off. 

Q. Who took that door off, sir? A. The contractor. 

Q. When you say, "contractor, '' you mean Andrews & Shipp? 
A. That is correct. 
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Q. Who widened the entrance? A. That was 
know, under the supervision of the contractor. 
contractor on that job, I am not certain. 
Q. I see. 


| 


done, so far as I 


Whether it was a sub- 


Now, to what dimensions was the doorway widened? 


How big did it get? A. I will say approximately fifteen feet. 


Q. In width? A. That is right. 


Q. Did there come atime, Mr. Steptoe, when that entranceway 


was covered with a temporary thing? A. Yes. 


Q. Will you tell us when that was, if you recall? A. I don't 
recall the exact date. Ido know this: When the boilers were shipped, 
we were late. We were held up. Late getting heat under way; and 
by the time that they were hooked up and ready to go, it had gotten 


extremely cold, and we had to start firing them. 





They were hooked up what we call temporarily; and it was so cold 
until the men operating, and both the contractor's men found it almost 


beyond endurance. 


So we asked the contractor if there was anything that could be 


done. 
Q. Who is ''we'? A. Well, myself. I asked 
Q. Who did you ask? A. I asked Mr. Shipp. 
Q. What did you ask him? A. I asked him if 


him. 


we could put some kind 


of a temporary door there; and he said he had the doors ordered -- rather, 
if I recall rightly, they had been shipped, but they were lost, or 


something. 
And he asked me if I would try to find a piece 


it up there temporarily until such time as the doors 


of canvas and put 


would come. 


Q. What did you do, sir? A. I gota piece of gun coverage canvas, 
which is very heavy, and had it swung up over the door. It took about, 


I would say, from five or six men, so heavy it was, 
the height, ten feet; and then we used strips of lag s 


to get it up to 


crews and lagged 


it up. We lagged the top all the way across the fifteen feet. Coming 
down on the left side entering, that was fastened. But the right side 


was left free, so that those entering could pull it back and go in. 
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Q. Now, how long did that tarpaulin remain? A. How long did 
it remain up there? 

Q. Yes. A. Oh, I should say it remained up there a month or 
better, maybe two months. 

Q. During that time, did you use the tarpaulin? A. Going in 
and out? 

Q. Yes, sir. A. A hundred times a day. 

Q. How many other employes or persons used that tarpaulin, to 

your knowledge? A. I would say approximately fifty. 

Q. Did they use it daily? A. Daily. 

Q. Mr. Peck, was he one of the persons who use it daily? A. 
Yes, sir. 

* a ae aK a aK 

Q. Was the canvas approximately the same size as the opening? 
A. Well, it was larger than the opening. It was about the same width, 

but hanging, it was a little longer than the opening, the ten-foot 
opening. 

Q. Would you know the weight of that particular piece of canvas ? 
A. Yes. I would say approximately between six and seven hundred 
pounds. 

Q. Now, the part of the canvas that hung down on the right-hand 
side, as you come in the building, that is used as a doorway, how far 
did that hang down in relation to the floor or the step? A. I will say 
it came there -- the canvas, itself, had a cut-out piece; and I will 
say maybe two feet of it was cut out. That came right down to the step, 


or maybe there might have been six or eight inches down on the step. 


The part to the right of the entrance, I will say there was at least three 
feet or better. 
* % * 
CROSS EXAMINATION 
BY MR. WELCH: 


* ae 
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Q. There were two steps on the outside? A. There was one 





step and the landing. | 
Q. The tarpaulin covered that one step; did it not? A. Yes. 
Q. And extended for several feet onto the pavement below the 
step; isn't that correct? A. Yes. On one side, it did. On the left 
side, it did. But on the right side, it -- you see, it was torn off, 
and it didn't cover that step completely. | 
Q. It didn't cover the step completely? A. No, where the 
entrance was. 





Q. Did you ever notice whether or not that tarpaulin that was on 
the step, that part of the tarpaulin that was on the step, the part of the 
tarpaulin that was extended down into the roadway, the pavement -- did 
you ever notice whether or not that portion of the tarpaulin was wrinkled? 
A. Was the part -- I don't recall. I do know it was extending downpbut 
whether it was wrinkled, I don't recall. 

* * * * | * 

Q. Now, it was not fastened at all to the step? A. No, sir. 

Q. It was not fastened at all to the pavement? A. No, sir. 

* * * * | * * 

GEORGE LEROY SOUDER | 
was called as a witness by and on behalf of the Defendant and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION _ 

BY MR. FENNELL: | 

Q. Will you state your full name, please, Mr. Souder? A. George 
Leroy Souder. 

Q. Where do you live, sir? A. 3315 23rd Street, S.E. 

Q. Where are you employed? A. Naval Gun) Factory. 

Q. In what capacity are you employed? A. Guard. 

Q. Were you so employed in November of 1953? A. Yes, sir, 

only I was at Bellview Annex instead of the main Gun Factory. 


Q. Directing your attention to November 10, / specifically, of 
1953, what were your hours of duty that day? A. Three to eleven. 
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Q. Did you sometime during the course of your hours of duty see 
_ the Plaintiff, Mr. Peck, here? A. Yes, sir. 
Q. Do you recall what time that was, approximately? A. Well, 
somewhere between four-thirty and five o'clock in the evening. 

Q. Where did you see him? A. At the main gate. 

Q. You were on guard at the main gate? A. That is right, sir. 

Q. Where was Mr. Peck when you sawhim? A. He was in his 


Q. Did you have a conversation with him at that time? A. Yes, 
Q. What did he say to you, sir, to the best of your recollection ? 


A. Well, he said that he had tripped over the tarpaulin at Building 8. 


I am just saying it in words; Iam not saying word-for-word, because I 


don't remember the conversation, how it started. But that is the main 


subject. 
ak a * 
WILEY L. SHIPP 
was called as a witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 

Q. Mr. Shipp, will you give us your full name, please? A. 
Wiley L. Shipp. 

Q. Were you a partner with Mr. Andrews in the contracting 
business? A. Yes, sir. 

Q. Did you have Contract No. Noy-75416 with the Navy Depart- 
ment to install boilers in Building No. 8 at the Naval Gun Factory? 
A. Yes, sir. 

Q. During the course of that work, did there come a time when 
the door which we have been talking about had to be removed in order 
to let certain things be brought into the building? A. Yes, sir. 

Q. And that door was removed? A. Yes, sir. 

Q. Did the brick work have to be opened up so that the boiler 
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could be brought in? A. Yes, sir. 
* ¥e * a | ae * 
Q. Did there come a time when you saw a tarpaulin over the 
doorway entrance? A. Yes, sir. | 
Q. How long was that prior to November 10? A. I would say 
two weeks. | 
Q. Did you put that tarpaulin up? When I say,) "you, " I don't 
mean you, personally, but your people, you workmen? A. No, 


Q. Did you have anything whatever to do with its being put up? 
A. No, sir. 

Q. Did you suggest or direct that it be put ae A. No, sir. 

Q. Did Mr. Steptoe come to you and make any complaint about 
weather conditions with respect to the open door? A. No, sir. 

Q. Did any of the workmen, yours, the Government's or any 
other subcontractor's complain to you about the doorway being un- 
covered? A. No, sir. | 

Q. Did you have any conversation of any kind with Mr. Steptoe 
or anybody else representing the Government about putting this tarpaulin 
up? A. No, sir. 


Q. Were you asked to have it put up? A. No, sir. 


Q. Did you, after it was put up, approve it? A. I sawit in 
place, yes, sir. | 
Q. I asked you if you approved it? Did aneboty ask you to 
approve it? A. I did not approve it or disapprove it. I simply made 
no comment. | 
Q. You didn't go and approve it for Mr. Steptoe or the Govern- 
ment? A. No, sir. 
Q. After it had been put up, did Mr. Steptoe, or anyone else, 
come to you and ask you if you thought it was satisfactory to keep out 
the cold? A. No, sir. 
Q. How did you first learn that it had been put up? A. I saw it 
hanging there when I visited the job. 
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Q. So far as your work was concerned, and your workmen, was 
there any necessity for putting it up? A. No, sir. 

Q. I may have asked you this, but I will ask it again. Neither 
your workmen nor any other workmen requested you to cover the door- 
way? A. No, sir. 

MR. WELCH: I think that is all. 

Ss xe * cd * x 

BY MR. GOFF: 

Q. Now, you are in the contracting business; are you not? A. 
Yes, sir. 

Q. Are you an engineer? A. No, sir. 

Q. How long have you been in the contracting business? A. Six- 
teen ‘years. 

Q. You have done considerable work, I take it, for the Government? 
A. Yes, Sir. 

Q. In your line of business, Mr. Shipp, the trade and the business 
have set up certain standards of safety; have they not? A. Yes, sir. 

Q. Let us assume for the purposes of this question that that 
tarpaulin was not fastened at the bottom, that it extended over the two 
steps leading down from the doorway, and further extended for several 
feet along the pavement beyond the steps, and that it was not fastened 
at all in any respect, do you consider that sort of condition as conforming 
with the rules of safety as are generally upheld in practice by the members 
of your business profession? A. As we did not install the tarpaulin -- 

Q. Iam not asking you that. I am asking you -- 

MR. WELCH: I think he should be permitted to answer it in his 
own way. The gentleman is way beyond the scope of his examination. 

I think now he should let him answer it. 

THE COURT: I think so. 

THE WITNESS: As we did not install the tarpaulin, I did not 
question its installation. 

BY MR. GOFF: 
Q. I understand that. Iam saying, seeing it as it was there, and 
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having heard all the testimony in this case, do you consider by per- 


mitting it to be there under those circumstances and not fastened at 





the bottom, so the wind could whip under it and cause wrinkles to 
get under it, do you consider that safety according to the rules and 
regulations upheld by the people in your business or profession ? 

MR. FENNELL: Your Honor, I am afraid I will have to object. 

I think that is the ultimate thing that Your Honor is here to decide. 

THE COURT: I think the objection is well sustained. The question 
doesn't incorporate the idea of the purpose for which it was put there. 
Might be that it was put there to keep the wind out altogether; might 
have been put there as part of an opening into and out. 

MR. GOFF: Well, it is my understanding, if Nour Honor pleases, 

it was put there primarily for the purpose to keep the cold out; 





and also it was put there to enable the workmen down there to come 
in and go out with the least trouble that was possible. Had a twofold 
purpose. ! 
THE COURT: Your question didn't sECOTpCrae all those features. 
I sustain the objection. | 
MR. GOFF: May I reframe the question oe 
THE COURT: Yes. 
MR. GOFF: Iam trying, if I may suggest to you, to place this 
man in the position of an expert. He has had sixteen years in the building 
and construction business, and he certainly should qualify as an expert; 
and I think he is. 
THE COURT: Well, the objection is that I am an expert. 
MR. GOFF: Yes, sir. I am trying to get one expert to perhaps 
help another one. | 
THE COURT: I think you had better leave it with me, Mr. Goff. 
MR. GOFF: All right, sir. I will leave it there. 


* * * * | 
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STATEMENT OF QUESTIONS PRESENTED 


1. Should a judgment in favor of defendant in a negli- 
gence action stand, where the fact finder ruled that the 
installation and maintenance of a canvas tarpaulin over 
an open doorway pending arrival of permanent doors was 
reasonable under the circumstances and not negligent, and 
where the appellant cannot show wherein the findings and 
conclusions made below were clearly erroneous? 

2. Should a judgment in favor of defendant in a negli- 
gence action stand, where complaint is made that the court 
erred in ruling out certain evidence, but where it appears 
that (a) the court did not actually prevent the introduction 
of such evidence, (b) the questions asked on cross examina- 
tion had no basis in the direct examination, (c) the ques- 
tions were confusing, (d) the hypothetical questions ad- 
dressed to an ‘‘expert’’ did not present the full factual 
picture, (e) the questions invaded the province of the fact 
finder in an area where no special competence and expertise 
is required, and (f) no real prejudice resulted from failure 
to obtain an answer to the hypothetical questions? 

3. Is the trial court, sitting as a finder of fact, justified in 
referring to itself as an expert on the ultimate issue in the 
case? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,465 
Wrsur D. PEcK, aPPELLANT, 
v. 
Unitep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 12, 1954, appellant filed a complaint for 
personal injuries under the Federal Tort Claims Act. He 
alleged that on November 10, 1953, as he was working for 
a private contractor at a building located on the grounds 
of the U. 8. Naval Gun Factory in Washington, D. C., 
agents of the United States ‘‘negligently placed and al- 
lowed to be maintained at the only egress to the building, a 
large tarpaulin which covered the egress and extended on 
the floor and steps for several feet and was not secured by 
any means of fastening to the floor or steps.’’ He further 
alleged that as a result of this alleged negligence he was 
caused to trip and fall and that he suffered injuries in the 
amount of $10,000. Loss of consortium and other losses in 
the amount of $5,000 were claimed on behalf of appellant’s 
wife. J. A. 1-2. 

On January 20, 1955, the United States filed a third-party 
complaint against Andrews & Shipp, the private contractor 


(1) 





2 


actually carrying out the work at the site of the accident, 
wherein it was alleged that by contract the contractor had 
assumed responsibility for provision and maintenance of 
temporary safety and danger devices, and further that the 
tarpaulin which allegedly caused appellant to be injured 
was installed at the direction of the third-party defendant. 

On January 25, 1955, the United States filed an answer 
to appellant’s complaint substantially as follows: (1) ap- 
pellant’s injury was the result of his own sole negligence; 
(2) such injury was the result of his contributory negli- 
gence; (3) the United States was not liable by virtue of 
the contract between it and the third-party defendant; 
(4) appellant assumed the risk of injury arising out of his 
employment; (5) the factual allegations of the complaint 
were correct in part, incorrect in other specified parts, and 
as to others the United States was either without knowl- 
edge or information or was not required to answer; (6) the 
complaint failed to state a claim upon which relief can 
be granted. J. A. 3-4. 

There was an answer to the third-party complaint by 
the third-party defendants. 

Trial was held on May 1, 1956, and the following testi- 
mony was adduced. 


Appellant Wilbur D. Peck testified that on November 10, 
1953, he was an employee of Central Armature Works; 
that this company was doing work for the United States 
Government as a subcontractor for the firm of Andrews 
& Shipp; and that the work was being done at Building 
No. 8, U. S. Naval Gun Factory. J. A. 6. A time came 
when Andrews & Shipp enlarged the doorway to the build- 
ing and a subsequent time when Government engineers or 
firemen placed a tarpaulin over the door and adjacent 
opening. J. A. 6. This tarpaulin was at least 10 feet 
longer than the opening. The tarpaulin was fastened to 
the top of the opening across the entire opening, and it 
was fastened on both sides, one side all the way down, the 
other only to a point where there was a hasp for a former 
lock. From that point on down it was open. The bottom 
was not fastened. Because of its length the tarpaulin 
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covered the two outside steps. However, it was not fastened 
to those steps. J. A. 6. 

November 10, 1953, was an extremely windy day. The 
tarpaulin was fluttering back and forth due to the wind and 
the wind ruffled it. To come out of the building appellant 
had to stoop down. He stepped up the inside steps to get 
to the threshold, pulled the tarpaulin back, stooped under 
stepped over, then proceeded down the two outside steps. 
As he was stepping through, the wind whipped the tar- 
paulin, caught his foot, and threw him forward and down. 
As a result of the fall, his right foot was injured. J. A. 7. 
Appellant went to his car, drove it to the gate, then he 
picked up his wife and with her contacted a physician. 
Gov. App. 25. The injury subsequently was diagnosed 
as a chip fracture. 

Wiliam Carl Penske took the stand and testified that he 
was construction superintendent for Central Armature 
Works. Two of his men were on the job at the Naval Gun 
Factory: Peck, who was in charge, and one Souder. On 
November 10, 1953, a cold windy day, Penske visited the 
job. He described the location and fastening of the tar- 
paulin, pointing out that on the left it was fastened prac- 
tically all the way down, whereas on the right it was fast- 
ened only to 4-414 feet from the ground. J. A. 8. It was 
hard to push the tarpaulin because it was so heavy. J. A. 
9. He had seen the tarpaulin prior to November 10, having 
been at the location once or twice before. J. A. 9: 

On cross-examination, the witness stated that to his 
knowledge the tarpaulin had been hanging about two weeks 
prior to November 10. Gov. App. 26. In addition to 
the one or two steps leading from the roadway to the door, 
there was also a sill, perhaps eight inches in height and 
6 to 7 inches wide at the top. J. A. 10. The only way to 
enter the building was through the opening on the right. 

J. A. 10. Materials, too, were delivered through the door- 
way covered with the tarpaulin. J. A.11. Mr. Peck was 


1 Some portions of the record not contained in the Joint Appen- 
dix are reprinted as a separate appendix to this brief. References 
thereto will be as ‘‘Gov. App. ow 
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in charge of unloading the material and bringing it into 
the building. J. A. 11. 

Appellant resumed the stand and testified that the tar- 
paulin wrinkled on days when it was not as windy as on 
November 10 but that on those prior occasions it did not 
wrinkle quite as much as on the occasion of his fall. Gov. 
App. 26-7. 

On cross-examination the witness stated that he had 
worked on the Naval Gun Factory job for three weeks to 
one month prior to the accident. The tarpaulin had been 
hanging there some two weeks. J. A. 12. He was there 
when it was hung, and to the best of his knowledge a Gov- 
ernment employee hung it. The large boiler was put in 
about a month prior to the accident; it was at that time 
that the doorway was enlarged; appellant was there when 
this happened. J. A. 12-13. The tarpaulin was fastened 
at the top with tamp pins and bolts through a piece of 
wood: On the left side it was fastened all the way down, 
in the same manner as on the top. At the right it was 
fastened about as high as a lock normally would be on a 
door. J.A.13. The tarpaulin had been fastened that way, 
to his recollection, from the time it was hung until the 
time he was injured, J. A. 14, or perhaps it was not tied 
down as low the day it was first hung up. J. A. 14. It did 
not take much wind for the tarpaulin to be whipped back 
and forth. But he had never seen the wind whip the bot- 
tom except on November 10, because the canvas was so 
heavy. Gov. App. 27. On the day in question he felt 
it whip and he saw it whip. He was conscious at noon that 
it was a very windy day. Gov. App. 27. On the day in ques- 
tion he entered and left the building by the opening about 
two or three different times. Gov. App. 28. He would use 
the opening about 3-4 times a day for a period of a week or 
ten days or whenever it was when the tarpaulin was put up. 
Gov. App. 28. At the time he was injured, although it was 
necessary for him to step over the 8 in. high, 8 in. wide sill, 
he was sure that his foot did not come in contact with that 
sill. Gov. App. 29. He was coming from the inside of the 
building, his right foot stepped over the sill, and he was 
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holding the tarpaulin with his right hand. He carried noth- 
ing. As he was coming out, his body brushed against the 
tarpaulin, then the bottom whipped over and caught in his 
left foot, and it threw him forward. J. A. 14. As long as 
he had been on the job, materials had been delivered through 
the opening. Gov. App. 29-30. 


With that testimony, appellant closed his case and the 
Government moved for a directed verdict, Gov. App. 30, 
on the grounds that appellant had assumed the risk, and 
that he was injured as a result of his own negligence or 
contributory negligence. The court denied the motion, stat- 
ing that it preferred not to decide as to contributory negli- 
gence and assumption of risk at that stage of the pro- 
ceedings. Gov. App. 31. 


Rexford G. Steptoe, operating engineer in charge of 
heating plants, Naval Gun Factory, testified that in the 
fall of 1953 old boilers were being taken out and new ones 
installed. The entranceway to Building No. 8 was enlarged 
about the latter part of August, so as to admit the new 
boilers. J. A. 16. The opening thus created was about 15 
feet wide. J. A.17. After the boilers were in it became 
extremely cold. The men working on the job suffered in- 
tensely from the cold. Mr. Steptoe consequently asked 
Mr. Shipp, the contractor, if a temporary door could not 
be installed. J. A. 17. Mr. Shipp requested the witness 
to try to find a piece of canvas which could be put up tem- 
porarily. The witness did obtain a piece of very heavy gun 
coverage canvas. It took about 5-6 men to get it up the 
ten-foot height. J. A.17. The canvas was fastened at the 
top and the left side all the way down with strips of lag 
screws. The right side was left free so that those entering 
could pull it back and go in. The tarpaulin remained up 
more than one or two months. J.A.18. The witness used 
the tarpaulin as much as a hundred times a day, and ap- 
proximately fifty other persons likewise used it daily. Mr. 
Peck was one of these persons. J. A. 18. Mr. Steptoe did 
not know whether the tarpaulin was ever attached around 
hasp level on the right side; there is a possibility that 
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someone did that to keep the air out because of the cold. 
Gov. App. 31-2. The canvas, which weighed 6-700 pounds, 
was larger than the opening, but a piece had been cut out, 
so that the tarpaulin reached only as far as the step, over- 
lapping not more than 6-8 inches. J. A. 18. 

On ‘cross-examination the witness testified that on the 
outside of the door there was a landing and one step about 
10-12 inches wide. J. A. 19. The tarpaulin covered that 
step; ion the left side it extended several feet below the 
step onto the pavement, but on the right, where the en- 
trance was, a piece had been torn out and it did not even 
cover the step completely. J. A. 19. The witness did not 
recall ever having stooped to go in or out the opening. 
Gov. App. 32. There are rings in a gun carriage canvas; 
someone might have tied string through a ring over into 
the side of the wall; but he never saw it having been done. 
Gov. App. 32. Shipp had been the one who suggested 
putting up a canvas tarpaulin, after the witness had gone 
to see him to ask him to cover the opening. Gov. App. 32. 

George Leroy Souder, guard at the Naval Gun Factory, 
testified that on November 10, about 4:30-5 o’clock appel- 
lant arrived in his car at the main gate where the witness 
was on duty, and said that he had tripped over the tar- 
paulin at Building 8. J. A. 20. With that testimony, the 
Government rested. 

Wiley L. Shipp was called on behalf of the third-party 
defendant, and he testified as follows. He, in partnership 
with Andrews, had a contract to install boilers in Building 
No. 8. To accomplish the task, the door was removed and 
the brickwork opened up. After the boilers were installed 
about October 10, the Government took over their opera- 
tion. He saw the tarpaulin over the doorway entrance 
about two weeks prior to November 10. J. A. 21. He had 
nothing to do with its installation; he did not suggest or 
direct that it be put up. Mr. Steptoe never came to him 
with any complaint about the weather conditions; he did 
not approve or disapprove it after it had been put up. But 
he did see it afterwards. Neither he nor his workmen re- 
quested that it be put up. J. A. 22. 
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‘On cross-examination by the Government the witness 
stated that it was the duty of his company to install the 
door to cover the opening. It had not yet been installed 
because it was delayed in shipment. It was finally in- 
stalled in January and the tarpaulin was then removed. 

On cross-examination by appellant, the witness was 
asked whether he was an engineer and he replied in the 
negative. He was then asked how long he had been in the 
contracting business, and he replied that it had been sixteen 
years. Counsel then posed a hypothetical question with 
regard to whether the way the tarpaulin was set up con- 
formed with the rules of safety that are generally upheld 
in practice by members of the contracting profession. The 
witness first replied that he did not install the tarpaulin. 
J. A. 22. The question then was reframed. Thereupon 
the Government took an objection on the ground that the 
question required the witness to decide the ultimate issue 
in the case. The objection was sustained, the court further 
remarking that the question left out essential details. 
Thereupon counsel for plaintiff asked permission to again 
reframe the question and this was granted. Instead of re- 
framing the question, however, counsel stated to the court 
that he was trying to place the witness in the position of an 
expert, to which the court replied that the objection was 
that the court was an expert. The matter was not further 
pursued thereafter. J. A. 23. 

The court made the following basic fact findings: The 
tarpaulin was hung about two weeks prior to November 10, 
1953. It was fastened at the top and on one side but only 
partially fastened on the other side of the opening. The 
enlarged opening covered by canvas had been used by all 
who had occasion to enter or leave the building, including 
appellant himself. There was nothing hidden about the 
coverings. The use of the canvas and the method of its 
being used in connection with the temporary closing against 
the breezes but allowing for ingress and egress was a nat- 
ural and normal procedure, and there was no negligence in 
either installing the tarpaulin canvas or maintaining it in 
the condition it was in on November 10, 1953. It could 
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well be that appellant was contributorily negligent and 
that he may be charged with having assumed the risk. But 
no definite finding was necessary with respect to these 
issues, as the Government was negligent neither in the 
installation of the canvas nor in the method of maintaining 
it as a temporary protection against bad weather until the 
contractors finished the job. Gov. App. 34-6. 

And the court concluded as a matter of law that the 
Government was not in any manner guilty of conduct which 
would entitle appellant to recover. Gov. App. 36. 

On| May 3, 1956, the District Court entered judgment for 
the United States, in accordance with the findings of fact 
and conclusions of law previously entered. The judgment 
recited that in view of this disposition of the case it was 
unnecessary to enter any judgment on the third-party com- 
plaint. J. A. 4-5. Thereupon this appeal was taken. 


STATUTES INVOLVED 
28 U. S. Code § 1346 provides in pertinent part: 
United States as defendant 


* * * * + 


(b) Subject to the provisions of chapter 171 of this 
title, the district courts, together with the District 
Court for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have ex- 
clusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on 
and after January 1, 1945, for injury or loss of prop- 
erty, or personal injury or death caused by the negli- 
gent or wrongful act or omission of any employee of 
the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 


(c) The jurisdiction conferred by this section in- 
cludes jurisdiction of any set-off, counterclaim, or 
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other claim or demand whatever on the part of the 
United States against any plaintiff commencing an ac- 
tion under this section. 


28 U.S. Code § 2402 provides: 


Jury trial denied in actions against United States.— 
Any action against the United States under section 
1346 of this title shall be tried by the court without 


a jury. 


28 U. S. Code § 2410 provides: 


Actions affecting property on which United States 
has lien 


(a) Under the conditions prescribed in this section 
and section 1444 of this title for the protection of the 
United States, the United States may be named a party 
in any civil action or suit in any district court, includ- 
ing the District Court for the Territory of Alaska, or 
in any State court having jurisdiction of the subject 
matter, to quiet title to or for the foreclosure of a 
mortgage or other lien upon real or personal property 
on which the United States has or claims a mortgage 
or other lien. 


28 U. S. Code § 2671 provides: 


Definitions—As used in this ehapter and sections 
1346 (b) and 2401 (b) of this title, the term— 

‘‘Mederal agency’’ includes the executive depart- 
ments and independent establishment of the United 
States, and corporations primarily acting as, instru- 
mentalities or agencies of the United States but does 
not include any contractor with the United States. 

‘‘Himployee of the government”’ includes officers or 
employees of any federal agency, members of the mili- 
tary or naval forces of the United States, and persons 
acting on behalf of a fedezai agency in an official 
capacity, temporarily or permanently in the service of 
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the United States, whether with or without compen- 
sation. 
SUMMARY OF ARGUMENT 


1. Appellant tripped and fell over a canvas tarpaulin 
hung over the exit from the building in which he was 
employed. The tarpaulin had been there for some period 
of time and had been used by appellant and many other 
persons many times a day. The District Court found as 
a fact that maintenance of the canvas as it was hung here, 
as a temporary closing against the weather pending arrival 
of permanent doors, was reasonable and not negligent. This 
finding, and the subsidiary findings upon which it is based, 
constituted permissible inferences from the facts. They 
were the only reasonably possible conclusions that could 
be drawn from the facts; they certainly were not so 
‘clearly erroneous’’ as to be subject to appellate reversal. 

2. Appellant sought to make a hostile witness his own 
expert witness with respect to the customs of the construc- 
tion business by way of hypothetical questions. Not 
only is there no procedural record upon which to construct 
an appellate allegation of error, but also the questions 
posed suffered from many substantive infirmities, being 
improper for a variety of reasons, the most serious of 
which is that they tended to invade the province of the 
fact finder. 

3. The court below did not set itself up as an expert in 
the construction business; it did—correctly—rule that it 
was an expert in the finding of facts. 


ARGUMENT 
JE 
The Evidence Sustains the Verdict 


Appellant in the court below in no way objected to or 
moved to set aside the findings and the judgment; thus 
he gave the court no opportunity to correct its decision, if 
it in fact was, as now alleged, erroneous. In this jurisdic- 
tion, at least, such failure to make objection has been held 
to have the effect of a waiver so far as the appellate 
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proceedings are concerned. Fleming v. Van Der Lee, 82 
U. S. App. D. C. 74, 77, 160 F. 2d 906 (1947); Rule 46, 
Fed. R. Civ. P.; but see Rule 52(b), Fed. R. Civ. P.2 Under 
the circumstances, appellant’s first point need not even be 
considered. 

However, it lacks merit in any event. The claim is made 
that ‘‘The evidence, including that offered by the appellee, 
proved negligence.’’ Brief, p. 3. The law is clear that 
where uncertainty as to the existence of negligence arises 
from a conflict in the testimony, or because, the facts being 
undisputed, fairminded men can honestly draw different 
conclusions from them, the question involved is not one of 
law but of fact. It is only where the facts are such that all 
reasonable men must draw the same conclusion from them 
that the question of negligence is ever considered to be a 
question of law. Wetsenberg v. Hazen, 63 App. D. C. 398, 73 
F. 2d 318 (1934); Ferreyres v. Fox Theatres Co., 63 App. 
D. C. 3, 68 F. 2d 575 (1933); Kelly Furniture Co. v. Wash- 
ington Ry. & Electric Co., 64 App. D. C. 215, 76 F. 2d 985 
(1935); Dashields v. W. B. Moses & Sons, 35 App. D. C. 
583 (1910); Chr. Heurich v. McGavin, 56 App. D. C. 389, 
16 F. 2d 334 (1926) ; Marshall v. Nugent, 222 F. 2d 604 (1st 
Cir. 1955). And the case can be judged other than factual 
only if no reasonable man could reach a contrary verdict, 
Shewmaker v. Capital Transit Co., 79 U. S. App. D. C. 102, 
143 F. 2d 142 (1944) ; Tobin v. Pennsylvania R. Co., 69 App. 
D. C. 262, 100 F. 2d 435 (1938), cert. denied, 306 U. S. 640 
(1939), or when but one view can reasonably be taken of 
the evidence. Glaria v. Washington Southern R. Co., 30 
App. D. C. 559 (1908). With these yardsticks in mind, 
what does the evidence in the instant case reveal? 

Appellant was an employee of the Central Armature 
Works, a subcontractor of Andrews & Shipp, which was 
installing boilers in certain buildings for the United States 
Naval Gun Factory. He was in charge of the work being 
done in Building No. 8; he had one helper. In the latter 


2See also, Becher-Barrett-Lockerby Co. v. Northern P. Ry. Co., 
89 F. 2d 752 (8th Cir. 1937) ; Buehle v. Montgomery, 45 F. 2d 987 
(8th Cir. 1931). 
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part of August, 1953, the contractor enlarged the entrance- 
way to Building No. 8 to admit the new boilers by removing 
the old sliding door and opening up the brickwork next to 
it, thereby making an opening about fifteen feet wide. 
About October 10, 1953, the new boilers were installed. 
The contractor, by virtue of its contract with the Govern- 
ment, was required to install new steel doors to cover the 
enlarged opening; but due to a delay in shipment, the 
doors could not be installed on the due date. As a matter 
of fact, they were not installed until much later. Mean- 
while, it had become extremely cold, and there were com- 
plaints by the workmen about the weather condition. There 
is some conflict in the testimony as to whether these com- 
plaints were taken to the contractor or whether they were 
handled directly by the Government, but in any event the 
operating engineer in charge of the heating plants at the 
Naval Gun Factory—a Government employee—ordered a 
piece of canvas to be put over the open entranceway. A gun 
canvas, weighing about 6-700 pounds was obtained, and 
five or six men hoisted it to the top of the entranceway. 
They fastened it at the top and the left side with strips of 
lag screws. The right side was left free so that those 
entering could pull the canvas back to go in and out. There 
is a conflict in the testimony as to the length of the 
tarpaulin: appellant stated that it was about ten feet 
longer than the opening, and that it covered the sill and 
the outside step, but other testimony was that whereas on 
the left it extended several feet below the step onto the 
pavement, on the right—where the entrance was—a piece 
had been cut out so that the canvas did not even cover the 
step completely. Subsequent to the installation, someone ap- 
pears to have tied one of the rings in the left side of the 
tarpaulin to the side of the wall about 44% feet from the 
ground, with the result that one had to stoop to enter or 
leave (although there is some conflict as to that, too). 


This tarpaulin was installed in October, 1953, and there- 
after some fifty persons used the entranceway covered by 
the tarpaulin daily, many times a day. Materials were 
delivered through it under the direction of appellant, and 
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appellant himself admitted to using it three to four times 
a day. 

November 10, 1953, was a very cold, windy day. The 
tarpaulin, which was so heavy that a man had difficulty 
pushing it, was, according to appellant’s testimony, flutter- 
ing back and forth in the wind, and the wind was ruffling it. 
Appellant was conscious of the whipping of the canvas due 
to the wind during the morning and noon hours of Novem- 
ber 10; and he knew its condition since he entered and 
left the building through the canvas-covered opening about 
two or three times that day. In the afternoon, intending 
to leave the building, he stepped up to the threshold, pulled 
the tarpaulin back, stooped under, then down. According 
to his testimony, as he was stepping through, the wind 
whipped the tarpaulin, which caught his foot and threw him 
forward and down, with the result that he was injured. 
He proceeded to his car, drove up to the gate where he 
told the guard that he had ‘‘tripped”’ over the tarpaulin, 
then picked up his wife and went to a doctor. The doctor 
diagnosed the injury as an ankle fracture. 


It is upon these facts that appellant relied below and 
again relies here to support negligence and liability. The 
District Court found as a fact upon considering all of the 
facts brought out by the testimony that the tarpaulin was 
neither negligently installed nor negligently maintained. 
Appellant’s allegations are clearly insufficient to overturn 
this finding. 

In determining whether to impeach a judgment on the 
ground that it is not supported by the evidence, the review- 
ing court must take as true all the facts which appellee’s 
evidence tends to establish and draw in its favor all in- 
ferences fairly deducible from the facts. United States v. 
Ingalls, 72 App. D. C. 383, 114 F. 2d 839 (1940); United 
States v. Gamble-Skog-Mo., Inc., 91 F. 2d 372 (8th Cir. 
1937). Moreover, the findings of fact which underlie the 
judgment can be reversed or disregarded on appeal only 
if they are ‘‘clearly erroneous’’. Rule 52(a), Fed. R. Civ. 
P.; Great Atlantic & Pacific Tea Co. v. Jones, 177 F. 2d 166 
(4th Cir. 1949); United Staies v. U. S. Gypsum Co., 333 
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U. S. 364, 395 (1948); Cleo Syrup Co. v. Coca Cola Co., 
139 F. 2d 416 (8th Cir. 1943), cert. denied, 321 U. S. 781 
(1944); Herrin Motor Lines v. Jarvis, 156 F. 2d 276 (Sth 
Cir. 1946); Jackson v. United States, 196 F. 2d 725 (3rd 
Cir. 1952); Elm Corp. v. E. M. Rosenthal Jewelry, 82 U.S. 
App. D. C. 196, 161 F. 2d 902 (1947). Obviously, the find- 
ings and the judgment herein can without difficulty with- 
stand an attack governed by these tests; consequently 
appellant’s first point is not well taken. 


I 


There Was No Error in Connection With the Attempted Use of 
Expert Testimony 

Appellant further attacks the alleged refusal of the court 
to permit a witness to testify with respect to ‘‘safety 
practices’’ in the construction business. 

There is considerable doubt that the court below actually 
did preclude questioning along those lines. In cross- 
examining one of the partners in the third-party defendant 
partnership, counsel for appellant, after a few preliminary 
questions, evidently seeking to make this witness for a 
hostile party his own expert witness, posed a hypothetical 
question regarding the rules of safety in the contracting 
business as compared to the procedures employed here. 
The witness replied that he did not question the installa- 
tion that was done in the instant case. Appellant persisted, 
and counsel for the Government objected. The court there- 
upon indicated that the question was not accurate in that 
it did not incorporate all the relevant facts. Then the fol- 
lowing colloquy ensued: 


Mr. Gorr: May I reframe the question then? 

The Court: Yes. 

Mr. Gorr: I am trying, if I may suggest to you, 
place this man in the position of an expert. He has 
had sixteen years in the building and construction 
business, and he certainly should qualify as an expert; 
and I think he is. 


The Count: Well, the objection is that I am an ex- 
pert. 
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Mr. Gorr: Yes, sir. I am trying to get one expert 
to perhaps help another one. 


The Court: I think you had better leave it with me, 
Mr. Goff. 
Mr. Gorr: All right, sir. I will leave it there.’ 


The significant point is that the court did not preclude 
appellant from asking his hypothetical question. On the 
contrary. It specifically granted permission to reframe 
the question, the implication being that if reframed to 
properly include all the relevant factors, an answer might 
well be allowed. Instead of asking a proper question, how- 
ever, counsel continued to argue with the court. Thus, 
there is no record here of question asked and objection 
sustained upon which appellate review might be based. 

However, appellant’s contention suffers from yet more 
fundamental infirmities. 

In the first place it went far beyond the scope of the 
direct examination; and it was improper for that reason. 

In the second place it sought to compel a person called 
to testify as to direct observations made in connection with 
the case to change the character of this appearance in 
court to that of an expert for the opposing party. This 
certainly need not be permitted. Cf. Lewis v. American 
Security & Trust Co., 53 App. D. C. 258, 264-5, 289 Fed. 
916 (1923). For to allow that kind of procedure would be 
to encourage such inequitable practices as the calling of 
witnesses only remotely connected with the matter at issue 
for the ostensible purpose of testifying with respect to 
events within their knowledge but for the real purpose of 
using their expertise. 

In the third place, the question itself was quite defective 
—so much so, in fact, as to recall the well-known case of 
Henkel v. Varner, 78 U. S. App. D. C. 197, 138 F. 2d 934 
(1943), where this Court found numerous defects in the 
admission of the testimony of an expert. The issue in 
that personal injury action was whether the agent of the 
landlord negligently repaired a bathtub faucet in the 





3 Emphasis supplied. J. A. 23. 
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apartment of plaintiff. This Court reversed a jury ver- 
dict for the plaintiff, on the ground that the trial judge had 
erroneously permitted an expert plumber to reply in 
answer to a hypothetical question that ‘‘the spigot was 
repaired in a defective manner, because the spigot should 
have opened, even though the handle did break; otherwise 
it should open easily at the time.’’ In rendering its deci- 
sion the Court commented as follows: 


The question and answer are objectionable for a 
number of reasons. In the first place, a careful exam- 
ination of the record shows that in several respects 
the question had no basis in the evidence which pre- 
ceded it * * *. In the second place, it is uncertain, 
ambiguous and self contradictory. It was objected to 
in its original form; it was three times amended in 
response to repeated objections; it was never restated 
to the witness in its amended form; in fact, it never 
acquired an amended form but appears in its various 
segments scattered through several pages of the record, 
intermingled with colloquies between ee counsel 
and the trial judge. 


In the third place, it was an improper question. * * * 
In the present case * * * the jury was not only compe- 
tent but was under the duty of determining whether 
appellant had been negligent. The situation was not 
one, therefore, which made appropriate the use of an 
expert to answer that ultimate question.* 


The vices which infected the Henkel case are largely 
present in the instant matter as well. 

As in Henkel, the questions propounded made incorrect 
assumptions with respect to the evidence, such as the 
assumption that the tarpaulin extended over the two steps 
leading down from the doorway and for several feet along 
the pavement beyond the steps, (which at the very least 
was a severely disputed question), the assumption that the 
wind could whip under it and cause wrinkles to get under 


4 Footnotes omitted. 
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it (which in view of the enormous weight of the canvas 
was most unlikely), and the further assumption that the 
only purposes for installing the tarpaulin as it was were 
those listed by counsel (when in fact there were other pur- 
poses: to provide a convenient channel of communication 
for materials, to provide a temporary cover pending the 
arrival of the permanent steel door, ete.). Additionally, 
the short hypothetical question fell far short of incorpo- 
rating all of the factors, facets, and refinements of the 
problem as brought out in the evidence; and it was de- 
fective for that reason as well. 


it is clear furthermore that there never was a complete 
and clear question. There were but bits of incomplete and 
partial questions; but never one fully self-contained, cer- 
tain, and unambiguous question capable of an answer that 
would have relevancy to the case. 


And of course the answer to the question would have 
invaded the province of the fact-finder and it therefore was 
improper in any event. What counsel was in effect asking 


the witness was whether or not in his opinion the tarpaulin 
was negligently installed—for to say that the installation 
did not conform with rules of safety would be equivalent 
to saying that the installation was negligent. Clearly this 
was an issue for the finder of facts, not for an expert wit- 
ness; and an expert could not render an opinion thereon. 
Gillette v. Healy Subway Construction Co., 329 Tll. App. 
263, 67 N. E. 2d 887 (1946) ; Willoughby v. Safeway Stores, 
91 U. S. App. D. C. 168, 170, 198 F. 2d 604 (1952); The 
Domira, 49 F. 2d 324 (E. D. N. Y. 1931). Moreover, ap- 
pellant’s citation of authorities notwithstanding,® it is to 
be seriously questioned whether the subject matter of this 
question called for an expert at all. The witness, a builder, 
was hardly more qualified than an average juror—or judge 
sitting as a jury—to determine whether under the circum- 
stances of this case a wooden door was called for rather 
than a canvas tarpaulin. This decision called not for the 


5 Appellant’s cases involved fact situations calling for more than 
‘‘reasonable man’’ common sense for their solution. 








18 


exercise of engineering * or construction expertise but for 
the exercise of the judgment of a reasonable man, and that 
is what ultimately and properly was applied to the case. 
The Supreme Court of Errors of Connecticut has restated 
the applicable rule as follows: custom and usage are admis- 
sible only if they involve circumstances beyond the scope of 
what common knowledge and experience the triers of fact 
may be presumed to have. Eamiello v. Piscitelli, 183 Conn. 
360, 51 F. 2d 912 (1947). For where the matter is one of 
common knowledge rather than of professional or scientific 
training, the fact finder rather than the expert must draw 
the conclusions from the facts. Kenney v. Washington 
Properties, Inc., 76 U. S. App. D. C. 43, 45, 128 F. 2d 612 
(1942) ; Grober v. Capital Transit, 119 F. Supp. 100 (D. C. 
1954). Barnes v. Thomas, 72 Ga. App. 827, 35 S. E. 2d 
364 (1945). For example, in Rothstein v. Monette, 17 
N. Y. 8. 2d 369 (1940), the question was whether testimony 
could be admitted as to the usual and customary care used 
in maintaining terrazzo floors on wet days. An objection to 
the question was upheld on appeal, as follows: 


That evidence of custom and usage in a trade is 
permissible is beyond dispute, but not in every case. 
Even when admissible it is to be received with caution. 
It is not conclusive or controlling and is received 
merely for what it is worth in view of all the cireum- 
stances in a particular case and the jury should be 
charged as to its inconclusive nature. * * * 


“* * * * 


Furthermore, evidence of this nature should never 
be received unless it is shown (1) that the conditions 
existing at the places where the safety devices and 
precautions in question were employed were similar 
to those existing at the place and time when the acci- 
dent occurred, and (2) that if such safety devices and 
precautions had been employed, they would have pre- 
vented the accident.’ 


6 The witness was not an engineer but a builder. 
717 N. Y. S. 2d 373, 375. Of course no proffer was made here 
in regard to any of these factors. 
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Similarly, this Court has upheld the rejection of testi- 
mony of an expert engineer and builder as to whether the 
location of a step in a certain store passageway was the 
usual place for such steps, on the ground that such testi- 
mony would invade the province of the finder of facts. 
Walker v. Dante, 69 App. D. C. 175, 58 F. 2d 1076 (1932). 

It would seem that no peculiar habit or study is required 
to enable a person to understand whether a canvas tar- 
paulin hung over a door creates a dangerous condition. 
Therefore it does not require the skilled expert to inform 
the trier of facts as to that question and the usage ques- 
tion associated therewith. Cf. District of Columbia v. 
Haller, 4 App. D. C. 405, 413-4 (1894) ; Inland & Seaboard 
Coasting Co. v. Tolson, 139 U. S. 551, 559-60 (1891). 


When expert testimony is offered, the question whether 
it will be of sufficient assistance in determining the issues 
to be admitted in view of the collateral questions it may 
raise, must rest in the discretion of the trial judge. Eami- 
ello v. Piscitelli, supra. That decision ordinarily will not 
be upset on appeal. Pollard v. Hawfield, 83 U. S. App. 
D. C. 374, 376, 170 F. 2d 170 (1948), cert. denied, 336 U. S. 
909 (1949); Sher v. DeHaven, 91 U.S. App. D. C. 257, 262, 
199 F. 2d 777 (1952), cert. denied, 345 U. S. 936 (1953) ; 
Inland & Seaboard Coasting Co. v. Tolson, supra; District 
of Columbia v. Chessin, 61 App. D. C. 260, 61 F. 2d 523 
(1932) ; Davis v. District of Columbia, 59 A. 2d 208 (Mun. 
App. D. C. 1948). It should not be upset here. 

It must be considered, moreover, that appellant made no 
proffer in connection with the testimony to be elicited, in 
particular with respect to the question of whether the cus- 
tom or usage to be testified to by the witness would have 
its origin and purpose in the fields of safety and negligence. 
If there was indeed a custom to use something other than 
canvas to close off spaces such as the one here involved, it 
likely would be related to the prevention of pilferage or 
vandalism rather than to the problem before the Court 
here. In any event, appellant made no proffer in that re- 
gard, nor indeed any proffer at all in connection with his 
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question, so that again there is a wholly inadequate record 
basis for the allegation of error. 


Also, assuming arguendo, and in spite of all of the fore- 
going, that recognizable error was committed, it is hard 
to see its prejudiciality. To assume prejudice, the Court 
would have to assume that the trial judge (recognizing 
that there was no jury) would have ruled that there was 
negligence on the part of the Government if—and this again 
is most unlikely—the witness would have stated that there 
was a custom in the construction business to use plywood 
doors or some other type of covering. Even if that would 
have been the testimony—for which of course no basis 
whatever had been laid in appellant’s own case—the trial 
judge would hardly have reversed his emphatic views as 
to the lack of negligence. The authorities are unanimous 
in holding that even where admissible, evidence as to cus- 
tom and usage is not in any way controlling with respect 
to the question of negligence. In other words, conduct 
cannot be judged by custom or usage; at most they may 
have some bearing on it. To believe that the trial judge 
would or should have reversed himself upon the basis of 
what a person who possibly might qualify an expert might 
have said—where he was not bound by such testimony even 
if it were favorable to appellant—is to believe the highly 
improbable. Hence, no prejudice in any event. 


Ii 


The Court Did Not Set Itself Up as an Expert in the 
Construction Business 


Appellant’s third point is that the trial judge errone- 
ously set himself up as an expert in the construction field. 
Of course the judge did no such thing. He did set himself 
up as an expert on the ultimate question; 2.e., the question 
of negligence—which he had a right and a duty to do as 
trier of the facts. That this is so becomes quite clear from 
a brief recapitulation of pertinent colloquy. After coun- 
sel for appellant had stated his reframed question, the fol- 
lowing occurred: 
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Mr. Fennetu: Your Honor, I am afraid I will have 
to object. I think that is the ultimate thing that Your 
Honor is here to decide. 

The Court: I think the objection is well sustained. 
* * # 

Mr. Gorr: * * * 

The Court: * * * I sustain the objection. 

Mr. Gorr: * * * 

The Court: * * * 

Mr. Gorr: * * * 

The Courr: Well, the objection is that I am an ex- 
pert. J. A. 23. 


It is this last comment to which appellant takes excep- 
tion. But the sequence of events above related amply 
illustrates that when the court spoke of itself as an expert 
it meant an expert in the finding of the facts, not an expert 
in the construction business. For the court said, ‘‘The ob- 
jection is that I am an expert.’’ (Emphasis supplied). 
What objection? There was but one objection, and that 
objection related not to the court’s supposed qualifications 
as a construction expert, but to his unique qualifications 
as a trier of the facts to decide the ‘‘ultimate thing’’. It 
is clear from the context that the court did not labor under 
the misapprehension which appellant ascribes to it, and 
appellant’s last point therefore is not meritorious. 


CONCLUSION 


WHEREFORE, it is respectfully requested that the judg- 
ment of the District Court be affirmed. 


Otiver GascH, 
Umited States Attorney. 
Lewis CaRRo.t, 
Epwarp O. FENNELL, 
Haroup H. Greene, 
Assistant United States Attorneys. 
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APPENDIX 


Wisur DeForest Peck was called as a witness in his 
own behalf and, having been first duly sworn, was exam- 
ined and testified as follows: 


Drmect ExaMiInaTIon. 


* * * * * 


Q. What did you do after you were injured? 

A. Well, I had—there was no one in the immediate 
vicinity. I hollered a couple of times, and there was no 
answer; so I held onto the side of the building, whatever I 
could, and hopped around on one foot to my ear, which was 
parked directly behind the building; and being automatic 
transmission, I figured I could make out with one foot. 

Q. Then did you drive your car away from the gun 
factory? 

A. Yes; I proceeded to the gate; and you have to have 
a pass, which I had; and I have to show the pass at the 
gate. So I called the guard over and told him what had 
happened and where it had happened; and he said: Well, 
you better get to a doctor pretty quick. 

So I decided I had better try to get to my own doctor, 
since it was closer to my home. 

Q. So where did you go from the Gun Factory then? 

A. I had been picking up my wife every evening and 
taking her home. She gets off the same time I do. So I 
picked her up; and then we drove to the doctor’s. 


* * * * * 


Wriu1am Cart PENSKE was called as a witness by and on 
behalf of the Plaintiffs and, having been first duly sworn, 
was examined and testified as follows: 


CROSS-EXAMINATION. 

















Q. Would you say the tarpaulin had been hanging there 

two or three weeks? 

. Oh, I should say two weeks. 

. Approximately two weeks? 

. Approximately two weeks. 

. Prior to November 10? 

. Yes, sir. 

. This was a heavy canvas; is that correct? 

. Very heavy, yes. 

. I believe you stated that even without the wind, it 
was difficult for you to move; is that correct? 

A. That is, for me, personally, yes, it was, because you 
had to hold against it; and I had just gotten over a spell 
of pneumonia; and it wasn’t too good for me. I didn’t 
have too much strength left. 


OPopopreo py 


Wiusur DeForest Peck was recalled as a witness and, 
having been previously duly sworn, was examined and 
testified further as follows: 


Direct Examination (continued). 


Q. Mr. Peck, I believe you said a while ago that this 
was a windy day? 

A. Yes. 

Q. Was it unusually windy? 

A. Well, the way I recall it was, I believe the remark 
had been made during the day about what a windy day it 
was. If it hadn’t been unusually windy, people, as a rule, 
don’t make remarks about it. 

Q. Now, on other occasions when you had come in and 
out of this place, had the wind being blowing? 

A. I hadn’t noticed any wind to any extent to bother 
coming in or going out. 

Q. On other occasions when you went in and out of the 
place, did you notice whether or not the tarpaulin on the 
steps and extending from the steps out into the pavement, 





whether or not that tarpaulin was wrinkled on those occa- 
sions? 

A. Well, yes, it was, due to the fact that the excess was 
just lying over the steps and onto the ground. 

Q. But on those occasions, was it as wrinkled as it was 
on the occasion when you fell? 

A. Well, no, it wasn’t whipping. The wind that par- 
ticular day whipped the tarpaulin. You pull it back to get 
out, and the wind would blow it right back. 


2 * * * * 


CROSS-EXAMINATION. 
* * * * * 


Q. Did you ever see the tarpaulin, as I believe you 
phrased it, flapping in the breeze in between the time it 
was hung and the time you had your accident? 

A. Well, on occasions. There was no support in the 
middle. It didn’t take much wind to whip it back and 
forth. 

Q. Would you say you had seen the wind whipping the 
tarpaulin back and forth many times between the time it 
was hung and your accident? 

A. No. 

Q. How many times would you say you saw the wind 
whipping it back and forth? 

A. I have never seen the wind whip the bottom, the ex- 
cess, because the thing was so heavy. I have never seen 
the bottom whipping back and forth except this one par- 
ticular day. 

Q. You had never seen that before, sir? 

A. Not the bottom, as heavy as it was lying on the step. 
It would take a good wind to whip that around. 

Q. The tarpaulin was, would you say, very heavy? 

A. I would say very heavy. 


Q. When did you become conscious that this was a windy 
day? 
A. Oh, early in the day, say, lunchtime. I don’t know 
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whether it was windy all day, but I know the afternoon was 
very windy. 


a * * * sd 


Q. Was the wind blowing, to your recollection, at that 
time? 

A. I don’t recall it as being extra windy. I believe it 
was a cold day. I know there was a certain amount of 
wind, as far as I know. 

Q. Do you recall whether or not the wind was whipping 
the canvas when you first arrived at work? 

A. No, I don’t. 

Q. Did you enter and leave that building during Novem- 
ber 10, excluding the times you came to work and left from 
work? 

A. Yes. 

Q.' How many times would you say you entered and left 
the building? 

A. Two or three different times. 

Q. And your purposes in entering and leaving the build- 
ing were what, other than when vou came to work and 
when you left to go home? 

A. Well, the men’s room was in the next building over. 
Probably made two trips over there. 

Q. And did you go out to get any material of anv kind 
to use on the job? 

A. No. We were finishing up the job. All we could do 
at that time. There was more to be done, but it couldn’t 
be done at that time. 

Q. Now, between the time that the tarpaulin was hung, 
when you came on the job and the tarpaulin was hung, and 
the accident, how many times would you say you used this 
particular doorway with the tarpaulin hung over it a day? 

A: Oh, I would say three, maybe four. 

Q: Three to four times a day. And that was for a 
period of two to three weeks? 

A. A week or ten days, whenever the tarpaulin was put 
up there. 

Q. A week or ten days. Now, there was also a sill on 
this doorway; was there not, sir? 


i ere — ay 


A. Yes. 

Q. Would you describe it as a sill? 

A. I guess you would. A threshold or a sill. 

Q. And that was of a permanent nature; was it not, sir? 

A. Yes. It was a stop for the fire door. In other words, 
it was like a curbing that came up, and the fire door was 
in front of that, so any water going under the fire door 
couldn’t go into the building. Had the curbing up in back 
of the door. 

Q. You were demonstrating there with your right hand 
as showing the sill. Would you do that again? Would 
you use your left hand and demonstrate where the canvas 
was in relation to the sill? 

A. It came down over the front of the opening and 
right on down over the steps, which were like this, down 
to the roadway. 

Q. And would you say the sill was approximately eight 
inches in height? 

A. I would assume. I never measured it. 

Q. Yes, sir. And approximately how wide would you say 
the sill was? 

A. I would say eight inches, as far as I can recollect. 

Q. So in order to go through this doorway where the 
tarpaulin was hanging, you would have to step over the 
sill and at the same time stoop to get through the opening 
which was tied at hasp level; is that correct, sir? 

A. Yes. 

Q. When you went through the opening at the time you 
were injured, did your foot come in contact with the sill 
at any time? 

A. No. I stepped over the sill. 


Q. Mr. Peck, how had you gotten materials from outside 
the building inside the building to work? 

A. Through this same opening before the tarpaulin was 
installed. 

Q. Before the tarpaulin was installed? 

A. The bulk of our material had been on the job for 
some time. 
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Q. Were you there? 

A. No; it was before I got there. I didn’t start this job. 
Someone else did; and the materials were delivered before 
I got there. | 

Q: After you went on the job, were any materials de- 
livered by truck to this particular entranceway? 

A. Yes. 

Q. And how did you get those materials through the 
entranceway? 

A. Well, the truck driver brought them in through the 
entrance. 

Q: What materials did he bring you, sir; do you recall? 

A. He brought us a couple of scaffold boards. We were 
working on a scaffold inside. Rather high ceiling. 

Q. How big were those scaffold boards? 

A. Two by eight by twelve feet. 

Q. How many boards did he have? 

A. He brought two. 

Q. And could you carry them both at the same time? 

A. No. He just slid those through the opening, and we 
took them from him. 

Q. What other material did he bring you? 

A. I don’t recall, other than incidental nuts and bolts, 
lock nuts, bushings, small items. No large material. The 
conduit was already there. 


2 * * * * 


Mr. Fennextit: Your Honor, I would like to make a mo- 
tion at this time, if I could. 

The Court: Very well. 

Mr. FennetL: Our motion, of course, Your Honor, is 
based on the fact that we believe that looking at the 
evidence in the light most favorable to the Plaintiff, that 
he has not made out a case against the Government. 


* * * * * 


We ask Your Honor for a directed verdict at this time. 
The Court: Before I hear from the other side, let me 
look at the pleadings. 





Well, I don’t care to hear from the Plaintiff. I think the 
Plaintiff has made a case that I will go along and hear the 
testimony. I choose to put it in that language, instead of 
saying I think they made out a prima facie case. 

The complaint proceeds on both theories of active negli- 
gence as well as omission. I construe the language of the 
pleading as alleging that allowing the opening to remain 
is equivalent to the allowable provision of recovery under 
the Federal Tort Claims Act, that is, omission; because the 
Act provides that liability comes into being for negligence 
or wrongful—I have forgotten the exact term—or wrongful 
omission. 

There are three terms in there: The negligence, and I 
believe it is the wrongful act, but it brings in the word 
‘‘omission.”’ 

Now, I think the complaint is sufficiently framed under 
that theory of alleging a wrongful act in the placing of the 
tarpaulin there, and also the allowing of it to remain there 
as constituting an allegation that there was a failure to 
maintain a proper place in which a subcontractor could 
work. 

Now, as to the matters of contributory negligence and 
assumption of risk, I just prefer not to determine that 
on a motion made at the conclusion of the Plaintiff’s case. 

So I will deny the motion. 


* * * * * 


Rexrorp G. Stepror was called as a witness by and on 
behalf of the Defendant and, having been first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION. 


Q. To your knowledge, was that tarpaulin ever attached 
at around the hasp level on the right-hand side? 

A. To my knowledge, I don’t know. It is possible that 
it could have been, because there were so many people 
using it, and there were people working in there, and if it 
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was a least bit of air, it is a possibility that someone did 
put a string around it and hooked it around to keep the 
air. out, because it was extremely cold. 


Cross-EXAMINATION. 


* * * * ” 


By Mr. Gorr: 


Q. Do you recall whether or not at any time that you 
went in or out of that opening there, holding the tarpaulin 
back, going in or coming out, as the case might be, do you 
recall whether or not you ever stooped to get through 
there? 

A. No, sir, I don’t recall having stooped. Now, the only 
way that you would have had to stoop was somebody could 
have—there were rings in the tarpaulin for fastening it 
down. 

Q. Yes. 

A: You see, a gun carriage tarpaulin has rings in it. 
It is possible somebody might have tied some string in 
there and tied it over the side of the wall. So far as I 
know, I don’t recall having done it. 

Q: Do you recall ever having seen that it was done? 

A. No, sir, I do not. 


By Mr. WEtcH: 


Q. You said, in answer to a question of Mr. Goff, that 
Mr.' Shipp approved of that. Do you mean by that, after 
it was up, you asked him what he thought about it and he 
said it was all right to keep out cold air? Is that what you 
mean? 

A. No, sir. Here is what I mean. He suggested that 
we put a tarpaulin up there to keep the cold out, because 
it was impossible to get the doors. Men practically refused 





33 


to work. When Mr. Shipp came in, I said, I put the tar- 
paulin up; is it O. K.? He said: I am glad you did. 


Washington, D. C. 
Wednesday, May 2, 1936 


ANALYSIS OF THE PLEADINGS AND History 


The plaintiff sues the United States of America under 
the provisions of the Federal Tort Claims Act, 28 U. S. 
C. A. 921 et seq., alleging that on or about November the 
10th, 1953 the male plaintiff, Wilbur D. Peck was working 
at the United States Naval Gun Factory for a private con- 
tractor, and that the agents, servants or employees of the 
government negligently placed and allowed to be main- 
tained at the only egress to the building a large tarpaulin 
which covered the egress and extended on the floor and 
steps for several feet and was not secured by any means 
or fastening to the floor or steps. 

Further the Complaint alleges that the plaintiff on leav- 
ing the building was caused to trip and fall because of the 
unsecured and loose tarpaulin upon the floor and steps of 
the building. 

Further that plaintiff Wilbur Peck suffered a chipped 
ankle fracture producing damages allegedly recoverable by 
himself and his wife. 

The defendant brought in John P. Andrews and Wiley 
L. Shipp, trading as Wiley & Shipp as third party defend- 
ants claiming that Andrews & Shipp contracted with the 
government on May 14, 1953, and that the tarpaulin which 
allegedly caused the plaintiff to fall and injure himself 
was installed at the direction of the third party defendant 
Shipp; that under the certain provisions of the said con- 
tract of May 14, 1953 Andrews & Shipp should save the 
government harmless against any recovery which the plain- 
tiff might secure and prayed that such recovery if ad- 
judged should in turn be fastened on Andrews & Shipp. 

The government answered the Complaint claiming: (1) 
the injury complained of was a result of the negligence of 
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the plaintiff, (2) contributory negligence, (3) that by the 
terms of the May 14, 1953 agreement the government was 
not liable, (4) assumption of risk. A further defense was 
pleaded which makes certain admissions but which denies 
any liability to the plaintiff. 

The third party defendant answered both the original 
Complaint and the third party Complaint, taking the same 
position as to the plaintiff which was taken by the govern- 
ment, and further denying any liability to the government 
under the third party pleadings. 

Further as a matter of background or history of the case 
these comments are made: On May 14, 1953 Andrews and 
Shipp contracted with the government for replacing the 
boilers in Building No. 8 at the Naval Gun Factory, Wash- 
ington, D. C. The plaintiff Peck was an employee of Cen- 
tral Armature Works, a subcontracting firm under An- 
drews & Shipp. The new boilers required the heightening 
and broadening of the main door in this certain building 
in order to allow the bringing in of the larger boilers which 
were to replace the old boilers. This ingress and egress 
entrance was thus enlarged. During the summer and early 
fall Washington weather the breezes that came into the 
building through this enlarged but uncovered opening were 
not objectionable, but with the coming on of cooler weather 
the employees of the government who were working in 
the building began to seriously complain. <A heavy tar- 
paulin covering was placed at the enlarged opening to keep 
out the cold breezes and the plaintiff while leaving the 
building on November 10, 1953 was injured in his progress 
of egress through this opening. 


Frxpinecs oF Fact 


(1) The work of replacing the boilers progressed by 
November 10, 1953 to a point where the boilers then re- 
placed were in operation but the entire work to be done 
by Andrews & Shipp had not then been completed. 

(2) About two weeks prior to November 10, 1953 (the 
date the plaintiff had his fall), under the direction of one 
Steptoe, a government employee at the Gun Factory, the 
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heavy tarpaulin was hung over the enlarged opening. It 
was fastened at the top and on one side but only partially 
fastened on the other side of the opening. A question as 
to whether the installation of this tarpaulin was the work 
of the government or of the third party defendants is not 
dealt with at this point. 


(3) The date, November 10, 1953 was an unusually 
blustery and cold day and the wind exerted unusual pres- 
sure on the loosened ends of the canvas which were not 
fastened and which lay loose on a portion of the outer steps 
to the enlarged entrance. In passing through the door the 
plaintiff became entangled in the loose part of the covering, 
tripped and suffered his damage. 


(4) This enlarged opening thus covered by canvas or 
canopy with winter weather coming on had been used by 
all who had occasion to come and go into and out of the 
building. This was the case whether those coming in and 
out of the building were doing so as government employees 
connected with the Gun Factory or as employers or em- 
ployees connected with the replacing of the boilers, that 
is, in the performance of the work under the contract, in- 
cluding the plaintiff himself. There was nothing hidden 
about the coverings which were placed there. The en- 
largement of the door was for the purpose of enabling 
those whose duty it was to bring in the replaced boilers 
to bring them into the building, and the purpose of the 
placing of the covers was to shut out objectionable cold 
weather. 


(5) There was no occasion to close this enlarged door 
opening against trespassers. The whole place was under 
guard. There was no occasion for any coming and going 
out of the building except by government employees and 
those who were engaged in the performance of the Shipp 
contract. There came a time after the first enlargement 
that there was a reasonable demand or request that this 
large aperture be closed with some covering to protect 
against the cold November breezes. 

I find that the use of canvas or the tarpaulin as it may 
be called and the method of its being used in connection 
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with' the temporary closing against the breezes but allow- 
ing for ingress and egress into and out of the building was 
a natural and normal procedure and that there was no 
negligence on the part of either the defendant or the third 
party defendant in either installing the tarpaulin canvas 
or maintaining it in the condition it was in on November 
10, 1953. 

(6) Under all the evidence it could well be said that the 
plaintiff was contributorily negligent as well as it may be 
said that he is to be charged with having assumed the risk. 
However, I find that the government was not negligent in 
the installation of the canvas nor in the method of its being 
maintained as a temporary protection against bad weather 
until the contractors finished their job. Hence it is that 
with the findings as I make that there was no negligence 
no actionable negligence, there is no occasion to make any 
definite finding as to the defense of contributory negligence 
and assumption of risk. 

(7) Having thus found it is not necessary to deal with 
the claim of the government against the third party de- 
fendants, and therefore it is not necessary to make any 
findings as to whether Steptoe was acting purely as a 
government employee or on the other hand under the direc- 
tion or following instructions of the contractors. 


ConcLUSIONS 


(1) I conclude that whether this plaintiff be considered 
as invitee under the ‘‘mutual advantage’’ theory or 
whether plaintiff be considered a licensee, the government 
was not in any manner guilty of conduct which entitled the 
plaintiff to recover in this action. Secondly, I conclude 
that judgment should go for the defendant. 
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No. 13,465 
STATEMENT OF QUESTIONS PRESENTED 


1. Should a judgment in favor of defendant in a negli- 
gence action stand, where the fact finder ruled that the 
installation and maintenance of a canvas tarpaulin over 
an open doorway pending arrival of permanent doors was 
reasonable under the circumstances and not negligent, and 
where the appellant cannot show wherein the findings and 
conclusions made below were clearly erroneous? 

2. Should a judgment in favor of defendant in a negli- 
gence action stand, where complaint is made that the court 
erred in ruling out certain evidence, but where it appears 
that (a) the court did not actually prevent the introduction 
of such evidence, (b) the questions asked on cross examina- 
tion had no basis in the direct examination, (c) the ques- 
tions were confusing, (d) the hypothetical questions ad- 
dressed to an ‘‘expert’’ did not present the full factual 
picture, (e) the questions invaded the province of the fact 


finder in an area where no special competence and expertise 
is required, and (f) no real prejudice resulted from failure 
to obtain an answer to the hypothetical questions? 

3. Is the trial court, sitting as a finder of fact, justified in 
referring to itself as an expert on the ultimate issue in the 
case? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 12, 1954, appellant filed a foniaiecies for 
personal injuries under the Federal Tort Claims Act! He 
alleged that on November 10, 1953, as he was working for 
a private contractor at a building located on the grounds 
of the U. S. Naval Gun Factory in Washington, D. C., 
agents of the United States ‘‘negligently placed and ail. 
lowed to be maintained at the only egress to the building, a 
large tarpaulin which covered the egress and extended on 
the floor and steps for several feet and was not secured by 
any means of fastening to the floor or steps.’’ He further 
alleged that as a result of this alleged negligence he! was 
caused to trip and fall and that he suffered injuries in the 
amount of $10,000. Loss of consortium and other losses i in 
the amount of $5,000 were claimed on behalf of appellate 
wife. J. A. 1-2. 

On January 20, 1955, the United States filed a third-party 
complaint against Andrews & Shipp, the private contractor 





(1) 
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actually carrying out the work at the site of the accident, 
wherein it was alleged that by contract the contractor had 
assumed responsibility for provision and maintenance of 
temporary safety and danger devices, and further that the 
tarpaulin which allegedly caused appellant to be injured 
was installed at the direction of the third-party defendant. 

On January 25, 1955, the United States filed an answer 
to appellant’s complaint substantially as follows: (1) ap- 
pellant’s injury was the result of his own sole negligence; 
(2) such injury was the result of his contributory negli- 
gence; (3) the United States was not liable by virtue of 
the contract between it and the third-party defendant; 
(4) appellant assumed the risk of injury arising out of his 
employment; (5) the factual allegations of the complaint 
were correct in part, incorrect in other specified parts, and 
as to others the United States was either without knowl- 
edge or information or was not required to answer; (6) the 
complaint failed to state a claim upon which relief can 
be granted. J. A. 3-4. 

There was an answer to the third-party complaint by 
the third-party defendants. 

Trial was held on May 1, 1956, and the following testi- 
mony was adduced. 

Appellant Wilbur D. Peck testified that on November 10, 
1953, he was an employee of Central Armature Works; 
that this company was doing work for the United States 
Government as a subcontractor for the firm of Andrews 
& Shipp; and that the work was being done at Building 
No. 8, U. S. Naval Gun Factory. J. A. 6. A time came 
when Andrews & Shipp enlarged the doorway to the build- 
ing and a subsequent time when Government engineers or 
firemen placed a tarpaulin over the door and adjacent 
opening. J. A. 6. This tarpaulin was at least 10 feet 
longer than the opening. The tarpaulin was fastened to 
the top of the opening across the entire opening, and it 
was fastened on both sides, one side all the way down, the 
other only to a point where there was a hasp for a former 
lock. From that point on down it was open. The bottom 
was not fastened. Because of its length the tarpaulin 
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covered the two outside steps. However, it was not fastened 
to those steps. J. A. 6. 

November 10, 1953, was an extremely windy day. The 
tarpaulin was fluttering back and forth due to the wind and 
the wind ruffled it. To come out of the building appellant 
had to stoop down. He stepped up the inside steps) to get 
to the threshold, pulled the tarpaulin back, stooped junder, 
stepped over, then proceeded down the two outside! steps. 
As he was stepping through, the wind whipped the tar- 
paulin, caught his foot, and threw him forward and| ae 
As a result of the fall, his right foot was injured. J. A. 7 
Appellant went to his car, drove it to the gate, then He 
picked up his wife and with her contacted a physician. 
Gov. App. 25.' The injury subsequently was i a 
as a chip fracture. 

William Carl Penske took the stand and testified that he 
was construction superintendent for Central Armature 
Works. Two of his men were on the job at the Naval Gun 
Factory: Peck, who was in charge, and one Souder. On 
November 10, 1953, a cold windy day, Penske visited the 
job. He described the location and fastening of the tar- 
-paulin, pointing out that on the left it was fastened prac- 
tically all the way down, whereas on the right it was fast- 
ened only to 4-44%4 feet from the ground. J. A. 8. It was 
hard to push the tarpaulin because it was so heavy.: J. A. 
9. He had seen the tarpaulin prior to November 10, having 
been at the location once or twice before. J. A. 9. 

On cross-examination, the witness stated that to his 
knowledge the tarpaulin had been hanging about two| weeks 
prior to November 10. Gov. App. 26. In addition to 
the one or two steps leading from the roadway to thé door, 
there was also a sill, perhaps eight inches in height and 
6 to 7 inches wide at the top. J. A. 10. The only way to 
enter the building was through the opening on the| right. 
J. A. 10. Materials, too, were delivered through the door- 
way covered with the tarpaulin. J. A.11. Mr. Peck was 





1 Some portions of the record not contained in the Joint Appen- 
dix are reprinted as a separate appendix to this brief. References 
thereto will be as ‘‘Gov. App. a | 
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in charge of unloading the material and bringing it into 
the building. J. A. 11. 

Appellant resumed the stand and testified that the tar- 
paulin wrinkled on days when it was not as windy as on 
November 10 but that on those prior occasions it did not 
wrinkle quite as much as on the occasion of his fall. Gov. 
App. 26-7. 

On cross-examination the witness stated that he had 
worked on the Naval Gun Factory job for three weeks to 
one month prior to the accident. The tarpaulin had been 
hanging there some two weeks. J. A. 12. He was there 
when it was hung, and to the best of his knowledge a Gov- 
ernment employee hung it. The large boiler was put in 
about a month prior to the accident; it was at that time 
that the doorway was enlarged; appellant was there when 
this happened. J. A. 12-13. The tarpaulin was fastened 
at the top with tamp pins and bolts through a piece of 
wood. On the left side it was fastened all the way down, 
in the same manner as on the top. At the right it was 
fastened about as high as a lock normally would be on a 
door. J. A.13. The tarpaulin had been fastened that way, 
to his recollection, from the time it was hung until the 
time he was injured, J. A. 14, or perhaps it was not tied 
down as low the day it was first hung up. J. A. 14. It did 
not take much wind for the tarpaulin to be whipped back 
and forth. But he had never seen the wind whip the bot- 
tom except on November 10, because the canvas was so 
heavy. Gov. App. 27. On the day in question he felt 
it whip and he saw it whip. He was conscious at noon that 
it was a very windy day. Gov. App. 27. On the day in ques- 
tion he entered and left the building by the opening about 
two or three different times. Gov. App. 28. He would use 
the opening about 3-4 times a day for a period of a week or 
ten days or whenever it was when the tarpaulin was put up. 
Gov. App. 28. At the time he was injured, although it was 
necessary for him to step over the 8 in. high, 8 in. wide sill, 
he was sure that his foot did not come in contact with that 
sill. Gov. App. 29. He was coming from the inside of the 
building, his right foot stepped over the sill, and he was 
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holding the.tarpaulin with his right hand. He carried noth- 
ing. As he was coming out, his body brushed against the 
tarpaulin, then the bottom whipped over and caught in his 
left foot, and it threw him forward. J. A. 14. As long as 
he had been on the job, materials had been delivered through 
the opening. Gov. App. 29-30. 


With that testimony, appellant closed his case and the 
Government moved for a directed verdict, Gov. App. 30, 
on the grounds that appellant had assumed the risk, and 
that he was injured as a result of his own negligence or 
contributory negligence. The court denied the motion, 'stat- 
ing that it preferred not to decide as to contributory negli- 
gence and assumption of risk at that stage of the |pro- 
ceedings. Gov. App. 31. 


Rexford G. Steptoe, operating engineer in charge of 
heating plants, Naval Gun Factory, testified that in the 
fall of 1953 old boilers were being taken out and new ones 
installed. The entranceway to Building No. 8 was enlarged 
about the latter part of August, so as to admit the inew 
boilers. J. A. 16. The opening thus created was about 15 
feet wide. J. A.17. After the boilers were in it became 
extremely cold. The men working on the job suffered in- 
tensely from the cold. Mr. Steptoe consequently asked 
Mr. Shipp, the contractor, if a temporary door could not 
be installed. J. A. 17. Mr. Shipp requested the witness 
to try to find a piece of canvas which could be put up tem- 
porarily. The witness did obtain a piece of very heavy| gun 
coverage canvas. It took about 5-6 men to get it up the 
ten-foot height. J. A.17. The canvas was fastened e the 
top and the left side all the way down with strips of lag 
screws. The right side was left free so that those entering 
could pull it back and go in. The tarpaulin remaine¢ up 
more than one or two months. J. A.18. The witness used 
the tarpaulin as much as a hundred times a day, and ap- 
proximately fifty other persons likewise used it daily. | Mr. 
Peck was one of these persons. J. A. 18. Mr. Steptoe did 
not know whether the tarpaulin was ever attached’ around 
hasp level on the right side; there is a possibility that 
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someone did that to keep the air out because of the cold. 
Gov. App. 31-2. The canvas, which weighed 6-700 pounds, 
was larger than the opening, but a piece had been cut out, 
so that the tarpaulin reached only as far as the step, over- 
lapping not more than 6-8 inches. J. A. 18. 

On cross-examination the witness testified that on the 
outside of the door there was a landing and one step about 
10-12 inches wide. J. A. 19. The tarpaulin covered that 
step; on the left side it extended several feet below the 
step onto the pavement, but on the right, where the en- 
trance was, a piece had been torn out and it did not even 
cover the step completely. J. A. 19. The witness did not 
recall ever having stooped to go in or out the opening. 
Gov. App. 32. There are rings in a gun carriage canvas; 
someone might have tied string through a ring over into 
the side of the wall; but he never saw it having been done. 
Gov. App. 32. Shipp had been the one who suggested 
putting up a canvas tarpaulin, after the witness had gone 
to see him to ask him to cover the opening. Gov. App. 32. 

George Leroy Souder, guard at the Naval Gun Factory, 
testified that on November 10, about 4:30-5 o’clock appel- 
lant arrived in his car at the main gate where the witness 
was on duty, and said that he had tripped over the tar- 
paulin at Building 8. J. A. 20. With that testimony, the 
Government rested. 

Wiley L. Shipp was called on behalf of the third-party 
defendant, and he testified as follows. He, in partnership 
with Andrews, had a contract to install boilers in Building 
No. 8. To accomplish the task, the door was removed and 
the brickwork opened up. After the boilers were installed 
about October 10, the Government took over their opera- 
tion. He saw the tarpaulin over the doorway entrance 
about two weeks prior to November 10. J. A. 21. He had 
nothing to do with its installation; he did not suggest or 
direct that it be put up. Mr. Steptoe never came to him 
with any complaint about the weather conditions; he did 
not approve or disapprove it after it had been put up. But 
he did see it afterwards. Neither he nor his workmen re- 
quested that it be put up. J. A. 22. 
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On cross-examination: by the Government the witness 
stated that it was the duty of his company to install the 
door to cover the opening. It had not yet been installed 
because it was delayed in shipment. It was finally in- 
stalled in January and the tarpaulin was then removed. 

On cross-examination by appellant, the witness “was 
asked whether he was an engineer and he replied in the 
negative. He was then asked how long he had been in the 
contracting business, and he replied that it had been sixteen 
years. Counsel then posed a hypothetical question with 
regard to whether the way the tarpaulin was set up'con- 
formed with the rules of safety that are generally upheld 
in practice by members of the contracting profession. |The 
witness first replied that he did not install the tarpaulin. 
J. A. 22. The question then was reframed. Thereupon 
the Government took an objection on the ground that the 
question required the witness to decide the ultimate issue 
in the case. The objection was sustained, the court further 
remarking that the question left out essential details. 
Thereupon counsel for plaintiff asked permission to again 
reframe the question and this was granted. Instead of re- 
framing the question, however, counsel stated to the court 
that he was trying to place the witness in the position of an 
expert, to which the court replied that the objection was 
that the court was an expert. The matter was not further 
pursued thereafter. J. A. 23. | 

The court made the following basic fact findings: |The 
tarpaulin was hung about two weeks prior to November 10, 
1953. It was fastened at the top and on one side but only 
partially fastened on the other side of the opening. |The 
enlarged opening covered by canvas had been used by all 
who had occasion to enter or leave the building, including 
appellant himself. There was nothing hidden about) the 
coverings. The use of the canvas and the method of its 
being used in connection with the temporary closing against 
the breezes but allowing for ingress and egress was a nat- 
ural and normal procedure, and there was no negligence in 
either installing the tarpaulin canvas or maintaining it in 
the condition it was in on November 10, 1953. It could 
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well be that appellant was contribntorily negligent and 
that he may be charged with having assumed the risk. But 
no definite finding was necessary with respect to these 
issues, as the Government was negligent neither in the 
installation of the canvas nor in the method of maintaining 
it as a temporary protection against bad weather until the 
contractors finished the job. Gov. App. 34-6. 

And the court concluded as a matter of law that the 
Government was not in any manner guilty of conduct which 
would entitle appellant to recover. Gov. App. 36. 

On May 3, 1956, the District Court entered judgment for 
the United States, in accordance with the findings of fact 
and conclusions of law previously entered. The judgment 
recited that in view of this disposition of the case it was 
unnecessary to enter any judgment on the third-party com- 
plaint. J. A. 4-5. Thereupon this appeal was taken. 


STATUTES INVOLVED 
28 U. S. Code § 1346 provides in pertinent part: 
Umited States as defendant 


* * * » bad 


(b) Subject to the provisions of chapter 171 of this 
title, the district courts, together with the District 
Court for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have ex- 
clusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on 
and after January 1, 1945, for injury or loss of prop- 
erty, or personal injury or death caused by the negli- 
gent or wrongful act or omission of any employee of 
the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 


(c) The jurisdiction conferred by this section in- 
eludes jurisdiction of any set-off, counterclaim, or 
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other claim or demand whatever on the part of the 
United States against any plaintiff commencing an ac- 
tion under this section. | 


28 U.S. Code § 2402 provides: 


Jury trial denied in actions against United States. — 
Any action against the United States under section 
1346 of this title shall be tried by the court waeont 


a jury. 
28 U.S. Code § 2410 provides: 


Actions affecting property on which United States 
has lien 


(a) Under the conditions prescribed in this section 
and section 1444 of this title for the protection of the 
United States, the United States may be named a party 
in any civil action or suit in any district court, inelud- 
ing the District Court for the Territory of Alaska, or 
in any State court having jurisdiction of the subject 
matter, to quiet title to or for the foreclosure of a 
mortgage or other lien upon real or personal property 
on which the United States has or claims a mortgage 
or other lien. 


* * 


28 U. S. Code § 2671 provides: 


Definitions—As used in this chapter and sections 
1346 (b) and 2401 (b) of this title, the term— |. 

‘‘Wederal agency’’ includes the executive depart- 
ments and independent establishment of the United 
States, and corporations primarily acting as, instru- 
mentalities or agencies of the United States but does 
not include any contractor with the United States. 

‘“‘Himployee of the government’’ includes officers or 
employees of any federal agency, members of the mili- 
tary or naval forces of the United States, and persons 
acting on behalf of a federal agency in an official 
capacity, temporarily or permanently in the service of 
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the United States, whether with or without compen- 
sation. 
SUMMARY OF ARGUMENT 


1. Appellant tripped and fell over a canvas tarpaulin 
hung over the exit from the building in which he was 
employed. The tarpaulin had been there for some period 
of time and had been used by appellant and many other 
persons many times a day. The District Court found as 
a fact that maintenance of the canvas as it was hung here, 
as a temporary closing against the weather pending arrival 
of permanent doors, was reasonable and not negligent. This 
finding, and the subsidiary findings upon which it is based, 
constituted permissible inferences from the facts. They 
were the only reasonably possible conclusions that could 
be drawn from the facts; they certainly were not so 
‘“clearly erroneous’’ as to be subject to appellate reversal. 

2. Appellant sought to make a hostile witness his own 
expert witness with respect to the customs of the construc- 
tion business by way of hypothetical questions. Not 
only is there no procedural record upon which to construct 
an appellate allegation of error, but also the questions 
posed suffered from many substantive infirmities, being 
improper for a variety of reasons, the most serious of 
which is that they tended to invade the province of the 
fact finder. 

3. The court below did not set itself up as an expert in 
the construction business; it did—correctly—rule that it 
was an expert in the finding of facts. 


ARGUMENT 


I 
The Evidence Sustains the Verdict 


Appellant in the court below in no way objected to or 
moved to set aside the findings and the judgment; thus 
he gave the court no opportunity to correct its decision, if 
it in fact was, as now alleged, erroneous. In this jurisdic- 
tion, at least, such failure to make objection has been held 
to have the effect of a waiver so far as the appellate 
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proceedings are concerned. Fleming v. Van Der Lee, 82 
U. S. App. D. C. 74, 77, 160 F. 2d 906 (1947); Rule 46, 
Fed. R. Civ. P.; but see Rule 52(b), Fed. R. Civ. P.2. Under 
the circumstances, appellant’s first point need not even be 
considered. | 
However, it lacks merit in any event. The claim is made 
that ‘‘The evidence, including that offered by the appellee, 
proved negligence.’’ Brief, p. 3. The law is clear that 
where uncertainty as to the existence of negligence arises 
from a conflict in the testimony, or because, the facts) being 
undisputed, fairminded men can honestly draw different 
conclusions from them, the question involved is not one of 
law but of fact. It is only where the facts are such that all 
reasonable men must draw the same conclusion from them 
that the question of negligence is ever considered to be a 
question of law. Wetsenberg v. Hazen, 63 App. D. C. 398, 73 
F. 2d 318 (1934); Ferreyres v. Fox Theatres Co., 63 App. 
D. C. 3, 68 F. 2d 575 (1933) ; Kelly Furniture Co. v. Wash- 
ington Ry. & Electric Co., 64 App. D. C. 215, 76 F. 2d 985 
(1935) ; Dashields v. W. B. Moses & Sons, 35 App. D. C. 
583 (1910); Chr. Heurich v. McGavin, 56 App. D. C. 389, 
16 F. 2d 334 (1926) ; Marshall v. Nugent, 222 F. 2d 604 (1st 
Cir. 1955). And the case can be judged other than factual 
only if no reasonable man could reach a contrary verdict, 
Shewmaker v. Capital Transit Co., 79 U.S. App. D. Q. 102, 
143 F. 2d 142 (1944) ; Tobin v. Penns ylvania R. Co., 69 App. 
D. C. 262, 100 F. 2d 435 (1938), cert. denied, 306 U. 8. 640 
(1939), or when but one view can reasonably be taken of 
the evidence. Glaria v. Washington Southern R. Co., 30 
App. D. C. 559 (1908). With these yardsticks in mind, 
what does the evidence in the instant case reveal? | 
Appellant was an employee of the Central Armature 
Works, a subcontractor of Andrews & Shipp, which was 
installing boilers in certain buildings for the United States 
Naval Gun Factory. He was in charge of the work being 
done in Building No. 8; he had one helper. In the latter 








2See also, Becher-Barrett-Lockerby Co. v. Northern P. Ry. Co., 
89 F. 2d 752 (8th Cir. 1937) ; Buehle v. Montgomery, 45 F. 2d 987 
(8th Cir. 1931). 
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part of August, 1953, the contractor enlarged the entrance- 
way to Building No. 8 to admit the new boilers by removing 
the old sliding door and opening up the brickwork next to 
it, thereby making an opening about fifteen feet wide. 
About October 10, 1953, the new boilers were installed. 
The contractor, by virtue of its contract with the Govern- 
ment, was required to install new steel doors to cover the 
enlarged opening; but due to a delay in shipment, the 
doors could not be installed on the due date. As a matter 
of fact, they were not installed until much later. Mean- 
while, it had become extremely cold, and there were com- 
plaints by the workmen about the weather condition. There 
is some conflict in the testimony as to whether these coim- 
plaints were taken to the contractor or whether they were 
handled directly by the Government, but in any event the 
operating engineer in charge of the heating plants at the 
Naval Gun Factory—a Government employee—ordered a 
piece of canvas to be put over the open entranceway. A gun 
canvas, weighing about 6-700 pounds was obtained, and 
five or six men hoisted it to the top of the entranceway. 
They fastened it at the top and the left side with strips of 
lag screws. The right side was left free so that those 
entering could pull the canvas back to go in and out. There 
is a conflict in the testimony as to the length of the 
tarpaulin: appellant stated that it was about ten feet 
longer than the opening, and that it covered the sill and 
the outside step, but other testimony was that whereas on 
the left it extended several feet below the step onto the 
pavement, on the right—where the entrance was—a piece 
had been cut out so that the canvas did not even cover the 
step completely. Subsequent to the installation, someone ap- 
pears to have tied one of the rings in the left side of the 
tarpaulin to the side of the wall about 4-414 feet from the 
ground, with the result that one had to stoop to enter or 
leave (although there is some conflict as to that, too). 
This tarpaulin was installed in October, 1953, and there- 
after some fifty persons used the entranceway covered by 
the tarpaulin daily, many times a day. Materials were 
delivered through it under the direction of appellant, and 
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appellant himself admitted to using it three to four! times 
a day. | 
November 10, 1953, was a very cold, windy day.| The 
tarpaulin, which was so heavy that a man had difficulty 
pushing it, was, according to appellant’s testimony, flutter- 
ing back and forth in the wind, and the wind was ruffling it. 
Appellant was conscious of the whipping of the canvas due 
to the wind during the morning and noon hours of Novem- 
ber 10; and he knew its condition since he entered and 
left the building through the canvas-covered opening about 
two or three times that day. In the afternoon, intending 
to leave the building, he stepped up to the threshold, pulled 
the tarpaulin back, stooped under, then down. According 
to his testimony, as he was stepping through, the | wind 
whipped the tarpaulin, which caught his foot and threw him 
forward and down, with the result that he was injured. 
He proceeded to his car, drove up to the gate where he 
told the guard that he had ‘‘tripped’’ over the tarpaulin, 
then picked up his wife and went to a doctor. The doctor 
diagnosed the injury as an ankle fracture. 











It is upon these facts that appellant relied below and 
again relies here to support negligence and liability.'| The 
District Court found as a fact upon considering all of the 
facts brought out by the testimony that the tarpaulin was 
neither negligently installed nor negligently maintained. 
Appellant’s allegations are clearly insufficient to overturn 
this finding. | 

In determining whether to impeach a judgment on the 
ground that it is not supported by the evidence, the review- 
ing court must take as true all the facts which appellee’s 
evidence tends to establish and draw in its favor all in- 
ferences fairly deducible from the facts. United States v. 
Ingalls, 72 App. D. C. 383, 114 F. 2d 839 (1940); United 
States v. Gamble-Skog-Mo., Inc., 91 F. 2d 372 (8th! Cir. 
1937). Moreover, the findings of fact which underlie the 
judgment can be reversed or disregarded on appeal jonly 
if they are ‘‘clearly erroneous’. Rule 52(a), Fed. R.| Civ. 
P.; Great Atlantic & Pacific Tea Co. v. Jones, 177 F. 2d 166 
(4th Cir. 1949); United States v. U. S. Gypsum Co., 333 








| 
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U. S. 364, 395 (1948); Cleo Syrup Co. v. Coca Cola Co., 
139 F. 2d 416 (8th Cir. 1943), cert. denied, 321 U. S. 781 
(1944); Herrin Motor Lines v. Jarvis, 156 F. 2d 276 (Sth 
Cir. 1946); Jackson v. United States, 196 F. 2d 725 (8rd 
Cir. 1952); Elm Corp. v. E. M. Rosenthal Jewelry, 82 U.S. 
App. D. C. 196, 161 F. 2d 902 (1947). Obviously, the find- 
ings and the judgment herein can without difficulty with- 
stand an attack governed by these tests; consequently 
appellant’s first point is not well taken. 


I 


There Was No Error in Connection With the Attempted Use of 
Expert Testimony 

Appellant further attacks the alleged refusal of the court 
to permit a witness to testify with respect to ‘‘safety 
practices’’ in the construction business. 

There is considerable doubt that the court below actually 
did preclude questioning along those lines. In cross- 
examining one of the partners in the third-party defendant 
partnership, counsel for appellant, after a few preliminary 
questions, evidently seeking to make this witness for a 
hostile party his own expert witness, posed a hypothetical 
question regarding the rules of safety in the contracting 
business as compared to the procedures employed here. 
The witness replied that he did not question the installa- 
tion that was done in the instant case. Appellant persisted, 
and counsel for the Government objected. The court there- 
upon indicated that the question was not accurate in that 
it did not incorporate all the relevant facts. Then the fol- 
lowing colloquy ensued: 


Mr. Gorr: May I reframe the question then? 

The Court: Yes. 

Mr. Gorr: I am trying, if I may suggest to you, 
place this man in the position of an expert. He has 
had sixteen years in the building and construction 
business, and he certainly should qualify as an expert; 
and I think he is. 


The Court: Well, the objection is that I am an ex- 
pert. 
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Mr. Gorr: Yes, sir. I am trying to get one expert 
to perhaps help another one. 
The Court: I think you had better leave it with me, 
Mr. Goff. 
Mr. Gorr: All right, sir. I will leave it there.? 





The significant point is that the court did not preclude 
appellant from asking his hypothetical question. On the 
contrary. It specifically granted permission to reframe 
the question, the implication being that if reframed to 
properly include all the relevant factors, an answer might 
well be allowed. Instead of asking a proper question, how- 
ever, counsel continued to argue with the court. Thus, 
there is no record here of question asked and objection 
sustained upon which appellate review might be based. 

However, appellant’s contention suffers from yet more 
fundamental infirmities. 

In the first place it went far beyond the scope of the 
direct examination; and it was improper for that reason. 

In the second place it sought to compel a person called 
to testify as to direct observations made in connection with 
the case to change the character of this appearance in 
court to that of an expert for the opposing party.; This 
certainly need not be permitted. Cf. Lewis v. American 
Security & Trust Co., 53 App. D. C. 258, 264-5, 289 Fed. 
916 (1923). For to allow that kind of procedure would be 
to encourage such inequitable practices as the calling of 
witnesses only remotely connected with the matter at i issue 
for the ostensible purpose of testifying with respect to 
events within their knowledge but for the real purpose of 
using their expertise. 

In the third place, the question itself was quite defective 
—so much so, in fact, as to recall the well-known case of 
Henkel v. Varner, 78 U. S. App. D. C. 197, 138 F. 2d 934 
(1943), where this Court found numerous defects in the 
admission of the testimony of an expert. The issue in 
that personal injury action was whether the agent of the 
landlord negligently repaired a bathtub faucet in the 





3 Emphasis supplied. J. A. 23. 
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apartment of plaintiff. This Court reversed a jury ver- 
dict for the plaintiff, on the ground that the trial judge had 
erroneously permitted an expert plumber to reply in 
answer to a hypothetical question that ‘‘the spigot was 
repaired in a defective manner, because the spigot should 
have opened, even though the handle did break; otherwise 
it should open easily at the time.’’ In rendering its deci- 
sion the Court commented as follows: 


The question and answer are objectionable for a 
number of reasons. In the first place, a careful exam- 
ination of the record shows that in several respects 
the question had no basis in the evidence which pre- 
ceded it * * *. In the second place, it is uncertain, 
ambiguous and self contradictory. It was objected to 
in its original form; it was three times amended in 
response to repeated objections; it was never restated 
to the witness in its amended form; in fact, it never 
acquired an amended form but appears in its various 
seements scattered through several pages of the record, 
intermingled with colloquies between opposing counsel 
and the trial judge. 


In the third place, it was an improper question. * * * 
In the present case * * * the jury was not only compe- 
tent but was under the duty of determining whether 
appellant had been negligent. The situation was not 
one, therefore, which made appropriate the use of an 
expert to answer that ultimate question.‘ 


The vices which infected the Henkel case are largely 
present in the instant matter as well. 

As in Henkel, the questions propounded made incorrect 
assumptions with respect to the evidence, such as the 
assumption that the tarpaulin extended over the two steps 
leading down from the doorway and for several feet along 
the pavement beyond the steps, (which at the very least 
was a severely disputed question), the assumption that the 
wind could whip under it and cause wrinkles to get under 


4 Footnotes omitted. 
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it (which in view of the enormous weight of the canvas 
was most unlikely), and the further assumption that the 
only purposes for installing the tarpaulin as it was! were 
those listed by counsel (when in fact there were other pur- 
poses: to provide a convenient channel of communication 
for materials, to provide a temporary cover pending the 
arrival of the permanent steel door, ete.). Additionally, 
the short hypothetical question fell far short of incorpo- 
rating all of the factors, facets, and refinements of the 
problem as brought out in the evidence; and it was de- 
fective for that reason as well. | 





it is clear furthermore that there never was a complete 
and clear question. There were but bits of incomplete and 
partial questions; but never one fully self-contained, cer- 
tain, and unambiguous question capable of an answer that 
would have relevancy to the case. 


And of course the answer to the question would jhave 
invaded the province of the fact-finder and it therefore was 
improper in any event. What counsel was in effect asking 
the witness was whether or not in his opinion the tarpaulin 
was negligently installed—for to say that the installation 
did not conform with rules of safety would be equivalent 
to saying that the installation was negligent. Clearly this 
was an issue for the finder of facts, not for an expert wit- 
ness; and an expert could not render an opinion thereon. 
Gillette v. Healy Subway Construction Co., 329 Ill. App. 
263, 67 N. E. 2d 887 (1946) ; Willoughby v. Safeway Stores, 
91 U. S. App. D. C. 168, 170, 198 F. 2d 604 (1952); The 
Domira, 49 F. 2d 324 (E. D. N. Y. 1931). Moreover, ap- 
pellant’s citation of authorities notwithstanding,’ it fs to 
be seriously questioned whether the subject matter of! this 
question called for an expert at all. The witness, a builder, 
was hardly more qualified than an average juror—or judge 
sitting as a jury—to determine whether under the circum- 
stances of this case a wooden door was called for rather 
than a canvas tarpaulin. This decision called not for the 





5 Appellant’s cases involved fact situations calling for more'than 
‘*reasonable man’’ common sense for their solution. 
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exercise of engineering * or construction expertise but for 
the exercise of the judgment of a reasonable man, and that 
is what ultimately and properly was applied to the case. 
The Supreme Court of Errors of Connecticut has restated 
the applicable rule as follows: custom and usage are admis- 
sible only if they involve circumstances beyond the scope of 
what common knowledge and experience the triers of fact 
may be presumed to have. Eamiello v. Piscitelli, 133 Conn. 
360, 51 F. 2d 912 (1947). For where the matter is one of 
common knowledge rather than of professional or scientific 
training, the fact finder rather than the expert must draw 
the conclusions from the facts. Kenney v. Washington 
Properties, Inc., 76 U. S. App. D. C. 43, 45, 128 F. 2d 612 
(1942) ; Grober v. Capital Transit, 119 F. Supp. 100 (D. C. 
1954). Barnes v. Thomas, 72 Ga. App. 827, 35 S. E. 2d 
364 (1945). For example, in Rothstein v. Monette, 17 
N. Y. S. 2d 369 (1940), the question was whether testimony 
could be admitted as to the usual and customary care used 
in maintaining terrazzo floors on wet days. An objection to 
the question was upheld on appeal, as follows: 


That evidence of custom and usage in a trade is 
permissible is beyond dispute, but not in every case. 
Even when admissible it is to be received with caution. 
It is not conclusive or controlling and is received 
merely for what it is worth in view of all the circum- 
stances in a particular case and the jury should be 


charged as to its inconclusive nature. * * * 


* ™ * * * 


Furthermore, evidence of this nature should never 
be received unless it is shown (1) that the conditions 
existing at the places where the safety devices and 
precautions in question were employed were similar 
to those existing at the place and time when the acci- 
dent oceurred, and (2) that if such safety devices and 
precautions had been employed, they would have pre- . 
vented the accident.’ 


6 The witness was not an engineer but a builder. 
717 N. Y. S. 2d 373, 375. Of course no proffer was made here 
in regard to any of these factors, 
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Similarly, this Court has upheld the rejection of testi- 
mony of an expert engineer and builder as to whether the 
location of a step in a certain store passageway was the 
usual place for such steps, on the ground that such testi- 
mony would invade the province of the finder of facts. 
Walker v. Dante, 69 App. D. C. 175, 58 F. 2d 1076 (1932). 


It would seem that no peculiar habit or study is required 
to enable a person to understand whether a canvas tar- 
paulin hung over a door creates a dangerous condition. 
Therefore it does not require the skilled expert to inform 
the trier of facts as to that question and the usage ques- 
tion associated therewith. Cf. District of Columbia v. 
Haller, 4 App. D. C. 405, 413-4 (1894) ; Inland & Seaboard 
Coasting Co. v. Tolson, 139 U.S. 551, 559-60 (1891). | 


When expert testimony is offered, the question whether 
it will be of sufficient assistance in determining the| issues 
to be admitted in view of the collateral questions it may 
raise, must rest in the discretion of the trial judge. |Eamz- 
ello v. Piscitelli, supra. That decision ordinarily will not 
be upset on appeal. Pollard v. Hawfield, 83 U. S, App. 
D. C. 374, 376, 170 F. 2d 170 (1948), cert. denied, 336 U. S. 
909 (1949) ; Sher v. DeHaven, 91 U.S. App. D. C. 287, 262, 
199 F. 2d 777 (1952), cert. demied, 345 U. S. 936 (1953) ; 
Inland & Seaboard Coasting Co. v. Tolson, supra; District 
of Columbia v. Chessin, 61 App. D. C. 260, 61 F. Dd 523 
(1932); Davis v. District of Columbia, 59 A. 2d 208) (Mun. 
App. D. C. 1948). It should not be upset here. ! 


It must be considered, moreover, that appellant made no 
proffer in connection with the testimony to be elicited, in 
particular with respect to the question of whether the cus- 
tom or usage to be testified to by the witness would have 
its origin and purpose in the fields of safety and negligence. 
If there was indeed a custom to use something other than 
canvas to close off spaces such as the one here involved, it 
likely would be related to the prevention of pilferage or 
vandalism rather than to the problem before the | Court 
here. In any event, appellant made no proffer in that re- 
gard, nor indeed any proffer at all in connection with his 











| 
| 
| 
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question, so that again there is a wholly inadequate record 
basis for the allegation of error. 


Also, assuming arguendo, and in spite of all of the fore- 
going, that recognizable error was committed, it is hard 
to see its prejudiciality. To assume prejudice, the Court 
would have to assume that the trial judge (recognizing 
that there was no jury) would have ruled that there was 
negligence on the part of the Government if—and this again 
is most unlikely—the witness would have stated that there 
was a custom in the construction business to use plywood 
doors or some other type of covering. Even if that would 
have been the testimony—for which of course no basis 
whatever had been laid in appellant’s own case—the trial 
judge would hardly have reversed his emphatic views as 
to the lack of negligence. The authorities are unanimous 
in holding that even where admissible, evidence as to cus- 
tom and usage is not in any way controlling with respect 
to the question of negligence. In other words, conduct 
cannot be judged by custom or usage; at most they may 
have some bearing on it. To believe that the trial judge 
would or should have reversed himself upon the basis of 
what a person who possibly might qualify an expert might 
have said—where he was not bound by such testimony even 
if it were favorable to appellant—is to believe the highly 
improbable. Hence, no prejudice in any event. 


Til 


The Court Did Not Set Itself Up as an Expert in the 
Construction Business 


Appellant’s third point is that the trial judge erronc- 
ously set himself up as an expert in the construction field. 
Of course the judge did no such thing. He did set himself 
up as an expert on the ultimate question; 2.e., the question 
of negligence—which he had a right and a duty to do as 
trier of the facts. That this is so becomes quite clear from 
a brief recapitulation of pertinent colloquy. After coun- 
sel for appellant had stated his reframed question, the fol- 
lowing occurred : 
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Mr. Fennecu: Your Honor, I am afraid I will 
to object. I think that is the ultimate thing that 


| 
Honor is here to decide. 


have 


‘Your 


The Covrr: I think the objection is well sustained. 


Mr. Gorr: * * * 
The Courr: * * * I sustain the objection. 
Mr. Gorr: * * * 





The Court: * * * 
Mr. Gorr: * * * 


The Court: Well, the objection is that I am an ex- 


pert. J. A. 23. 


It is this last comment to which appellant takes excep- 
tion. But the sequence of events above related amply 
illustrates that when the court spoke of itself as an expert 
it meant an expert in the finding of the facts, not an expert 
in the construction business. For the court said, ‘‘ The ob- 
jection 7s that I am an expert.’’ (Emphasis supplied). 


What objection? There was but one objection, and 





that 


objection related not to the court’s supposed qualifications 
as a construction expert, but to his unique qualifications 


as a trier of the facts to decide the “‘ultimate thing’?. 


It 


is clear from the context that the court did not labor under 
the misapprehension which appellant ascribes to it, and 


appellant’s last point therefore is not meritorious. 


CONCLUSION 


WHEREFORE, it is respectfully requested that the judg- 
ment of the District Court be affirmed. 


Otrver Gascu, 


Lewis CamkRoLt, 
Epwarp QO. FENNELL, 
Harotp H. Greene, 





United States Attorney. 





Assistant United States Attorneys. 
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APPENDIX 


Wusvur DeForest Peck was called as a witness in his 
own behalf and, having been first duly sworn, was exam- 
ined and testified as follows: 


Dreecr ExaMINnatTIONn. 


* cd * * * | 





Q. What did you do after you were injured? 

A. Well, I had—there was no one in the immediate 
vicinity. I hollered a couple of times, and there was no 
answer; so I held onto the side of the building, whatever I 
could, and hopped around on one foot to my ear, which was 
parked directly behind the building; and being automatic 
transmission, I figured I could make out with one foot. 

Q. Then did you drive your car away from the ile 
factory? 

A. Yes; I proceeded to the gate; and you have to have 
a pass, which I had; and I have to show the pass at the 
gate. So I called the guard over and told him what had 
happened and where it had happened; and he said: Well, 
you better get to a doctor pretty quick. 

So I decided I had better try to get to mv own dition, 
since it was closer to my home. | 

Q. So where did you go from the Gun Factory then? 

A. I had been picking up my wife every evening! and 
taking her home. She gets off the same time I do. So I 
picked her up; and then we drove to the doctor’s. 





WriuuaM Cary PENSKE was called as a witness by and on 
behalf of the Plaintiffs and, having been first duly sw orn, 
was examined and testified as Zdllawe: 


® * % * * 


CROSS-EXAMINATION. 
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Q. Would you say the tarpaulin had been hanging there 

two or three weeks? 

. Oh, I should say two weeks. 

Approximately two weeks? 

. Approximately two weeks. 

. Prior to November 10? 

. Yes, sir. 

This was a heavy canvas; is that correct? 

. Very heavy, yes. 

. I believe you stated that even without the wind, it 
was difficult for you to move; is that correct? 

A. That is, for me, personally, yes, it was, because you 
had to hold against it; and I had just gotten over a spell 
of pneumonia; and it wasn’t too good for me. I didn’t 
have too much strength left. 


OPOPOorop 


Witsur DeForest Peck was recalled as a witness and, 
having been previously duly sworn, was examined and 
testified further as follows: 


Drrect ExaMiInaTIon (continued). 


* * * * * 


Q. Mr. Peck, I believe you said a while ago that this 
was a windy day? 

A. Yes. 

Q. Was it unusually windy? 

A. Well, the way I recall it was, I believe the remark 
had been made during the day about what a windy day it 
was. If it hadn’t been unusually windy, people, as a rule, 
don’t make remarks about it. 

Q. Now, on other occasions when you had come in and 
out of this place, had the wind being blowing? 

A. I hadn’t noticed any wind to any extent to bother 
coming in or going out. 

Q. On other occasions when you went in and out of the 
place, did you notice whether or not the tarpaulin on the 
steps and extending from the steps out into the pavement, 
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whether or not that tarpaulin was wrinkled on those ocea- 
sions? 
A. Well, yes, it was, due to the fact that the excess 
just lying over the steps and onto the ground. 
Q. But on those occasions, was it as  seeirikled as it was 
on the occasion when you fell? | 
A. Well, no, it wasn’t whipping. The wind that par- 
ticular day whipped the tarpaulin. You pull it back to get 
out, and the wind would blow it right back. | 


was 


CROSS-EXAMINATION. 
he 2 * * 2 


Q. Did you ever see the tarpaulin, as I believe jyou 
phrased it, flapping in the breeze in between the time it 
was hung and the time you had your accident? 

A. Well, on occasions. There was no support in| the 
middle. It didn’t take much wind to whip it back and 
forth. | 

Q. Would you say you had seen the wind whipping’ the 
tarpaulin back and forth many times between the time it 
was hung and your accident? ! 

A. No. | 

Q. How many times would you say you saw the wind 
whipping it back and forth? 

A. I have never seen the wind whip the bottom, the! ex- 
cess, because the thing was so heavy. I have never seen 
the bottom whipping back and forth except this one par- 
ticular day. 

Q. You had never seen that before, sir? 

A. Not the bottom, as heavy as it was lying on the step. 
It would take a good wind to whip that around. 

Q. The tarpaulin was, would you say, very heavy? 

A. I would say very heavy. 








Q. When did you become conscious that this was a windy 
day? | 
A. Oh, early in the day, say, lunchtime. I don’t know 
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whether it was windy all day, but I know the afternoon was 
very windy. 


” * * * * 


Q. Was the wind blowing, to your recollection, at that 
time? 

A. I don’t recall it as being extra windy. I believe it 
was a cold day. I know there was a certain amount of 
wind, as far as I know. 

Q. Do you recall whether or not the wind was whipping 
the canvas when you first arrived at work? 

A. No, I don’t. 

Q. Did you enter and leave that building during Novem- 
ber 10, excluding the times you came to work and left from 
work? 

A. Yes. 

Q. How many times would you say you entered and left 
the building? 

A. Two or three different times. 

Q. And your purposes in entering and leaving the build- 
ing were what, other than when you came to work and 
when you left to go home? 

A. Well, the men’s room was in the next building over. 
Probably made two trips over there. 

Q. And did you go out to get any material of any kind 
to use on the job? 

A. No. We were finishing up the job. All we could do 
at that time. There was more to be done, but it couldn’t 
be done at that time. 

Q. Now, between the time that the tarpaulin was hung, 
when you came on the job and the tarpaulin was hung, and 
the accident, how many times would you say you used this 
particular doorway with the tarpaulin hung over it a day? 

A. Oh, I would say three, maybe four. 

Q. Three to four times a day. And that was for a 
period of two to three weeks? 

A. A week or ten days, whenever the tarpaulin was put 
up there. 

Q. A week or ten days. Now, there was also a sill on 
this doorway; was there not, sir? 
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A. Yes. 

Q. Would you describe it as a sill? 

A. I guess you would. A threshold or a sill. 

Q. And that was of a permanent nature; was it not, sir? 

A. Yes. It was a stop for the fire door. In other words, 
it was like a curbing that came up, and the fire door was 
in front of that, so any water going under the fire door 
couldn’t go into the building. Had the curbing up in back 
of the door. | 

Q. You were demonstrating there with your right hand 
as showing the sill. Would you do that again? Would 
you use your left hand and demonstrate where the canvas 
was in relation to the sill? 

A. It came down over the front of the opening and 
right on down over the steps, which were like this, down 
to the roadway. 

Q. And would you say the sill was approximately eight 
inches in height? | 

A. I would assume. I never measured it. 

Q. Yes, sir. And approximately how wide would you| say 
the sill was? 

A. I would say eight inches, as far as I can recollect. 

Q. So in order to go through this doorway where: the 
tarpaulin was hanging, you would have to step over) the 
sill and at the same time stoop to get through the opening 
which was tied at hasp level; is that correct, sir? 

A. Yes. 

Q. When you went through the opening at the time! you 
were injured, did your foot come in contact with the sill 
at any time? | 

A. No. I stepped over the sill. 


* * * * * 





Q. Mr. Peck, how had you gotten materials from oulside 
the building inside the building to work? i 

A. Thrench this same opening before the tarpaulin was 
installed. | 

Q. Before the tarpaulin was installed? 

A. The bulk of our material had been on the job for 
some time. 
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Q. Were you there? 

A. No; it was before I got there. I didn’t start this job. 
Someone else did; and the materials were delivered before 
I got there. 

Q. After you went on the job, were any materials de- 
livered by truck to this particular entranceway? 

A. Yes. 

Q. And how did you get those materials through the 
entranceway? 

A. Well, the truck driver brought them in through the 
entrance. 

Q. What materials did he bring you, sir; do you recall? 

A. He brought us a couple of scaffold boards. We were 
working on a scaffold inside. Rather high ceiling. 

Q. How big were those scaffold boards? 

A. Two by eight by twelve feet. 

Q. How many boards did he have? 

A. He brought two. 

Q. And could you carry them both at the same time? 

A. No. He just slid those through the opening, and we 
took them from him. 

Q. What other material did he bring you? 

A. I don’t recall, other than incidental nuts and bolts, 
lock nuts, bushings, small items. No large material. The 
conduit was already there. 


* * * * * 


Mr. Fennetu: Your Honor, I would like to make a mo- 
tion at this time, if I could. 

The Court: Very well. 

Mr. Fennextu: Our motion, of course, Your Honor, is 
based on the fact that we believe that looking at the 
evidence in the light most favorable to the Plaintiff, that 
he has not made out a case against the Government. 


* * * ™ * 


We ask Your Honor for a directed verdict at this time. 
The Court: Before I hear from the other side, let me 
look at the pleadings. 
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Well, I don’t care to hear from the Plaintiff. I think the 
Plaintiff has made a case that I will go along and hear the 
testimony. I choose to put it in that language, instead of 
saying I think they made out a prima facie case. | 

The complaint proceeds on both theories of active negli- 
gence as well as omission. I construe the language of the 
pleading as alleging that allowing the opening to remain 
is equivalent to the allowable provision of recovery under 
the Federal Tort Claims Act, that is, omission; because the 
Act provides that liability comes into being for negligence 
or wrongful—I have forgotten the exact term—or arropgtal 
omission. 

There are three terms in there: The negligence, and I 
believe it is the wrongful act, but it brings in the word 
‘*omission.”’ 

Now, I think the complaint is sufficiently framed baits 
that theory of alleging a wrongful act in the placing of the 
tarpaulin there, and also the allowing of it to remain there 
as constituting an allegation that there was a failure to 
maintain a proper place in which a subcontractor could 
work, 

Now, as to the matters of contributory negligence and 
assumption of risk, I just prefer not to determine’ that 
on a motion made at the conclusion of the Plaintiff’s case. 
So I will deny the motion. 




























* M * * * 





Rexrorp G. Sreproz was called as a witness by and on 
behalf of the Defendant and, having been first duly sworn, 
was examined and testified as follows: 












DrrEcT EXAMINATION. | 
. | 
*“ * * * | 






Q. To your knowledge, was that tarpaulin ever attached 
at around the hasp level on the right-hand side? 
A. To my knowledge, I don’t know. It is possible) that 
¥ it could have been, because there were so many people 
using it, and there were people working in there, and, if it 
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was a least bit of air, it is a possibility that someone did 
put a string around it and hooked it around to keep the 
air out, because it was extremely cold. 


CROSS-EXAMINATION. 


* * * * sd 


By Mr. Gorr: 


* * * * * 


Q. Do you recall whether or not at any time that you 
went in or out of that opening there, holding the tarpaulin 
back, going in or coming out, as the case might be, do you 
recall whether or not you ever stooped to get through 
there? 

A. No, sir, I don’t recall having stooped. Now, the only 
way that you would have had to stoop was somebody could 
have—there were rings in the tarpaulin for fastening it 
down. 

Q. Yes. 

A. You see, a gun carriage tarpaulin has rings in it. 
It is possible somebody might have tied some string in 
there and tied it over the side of the wall. So far as I 
know, I don’t recall having done it. 

Q. Do you recall ever having seen that it was done? 

A. No, sir, I do not. 


* * * * ™ 


By Mr. WetcH: 


Q. You said, in answer to a question of Mr. Goff, that 
Mr. Shipp approved of that. Do you mean by that, after 
it was up, you asked him what he thought about it and he 
said it was all right to keep out cold air? Is that what you 
mean? 

A. No, sir. Here is what I mean. He suggested that 
we put a tarpaulin up there to keep the cold out, because 
it was impossible to get the doors. Men practically refused 
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to work. When Mr. Shipp came in, I said, I put the tar- 
paulin up;isit O.K.? He said: I am glad you did. 


* te ax me * 


Washington, D. C. 
Wednesday, May 2, 195 


ANALYSIS OF THE PLEADINGS AND HISTORY 


The plaintiff sues the United States of America under 
the provisions of the Federal Tort Claims Act, 28 U. S. 
C. A. 921 et seq., alleging that on or about November the 
10th, 1953 the male plaintiff, Wilbur D. Peck was working 
at the United States Naval Gun Factory for a private: con- 
tractor, and that the agents, servants or employees of the 
government negligently placed and allowed to be main- 
tained at the only egress to the building a large tarpaulin 
which covered the egress and extended on the floor! and 
steps for several feet and was not secured by any means 
or fastening to the floor or steps. 

Further the Complaint alleges that the plaintiff on leav- 
ing the building was caused to trip and fall because of the 
unsecured and ‘Toone tarpaulin upon the floor and wi of 
the building. 

Further that plaintiff Wilbur Peck suffered a ae ped 
ankle fracture producing damages allegedly recoverable by 
himself and his wife. | 

The defendant brought in John P. Andrews and Wiley 
L. Shipp, trading as Wiley & Shipp as third party defend- 
ants claiming that Andrews & Shipp contracted with the 
government on May 14, 1953, and that the tarpaulin which 
allegedly caused the plaintiff to fall and injure himself 
was installed at the direction of the third party defendant 
. Shipp; that under the certain provisions of the said con- 
‘tract of May 14, 1953 Andrews & Shipp should save the 

government harmless against any recovery which the plain- 

tiff might secure and prayed that such recovery if| ad- 
judged should in turn be fastened on Andrews & Shipp. 

The government answered the Complaint claiming ; (1) 

the injury complained of was a result of the negligence of 
| 


if 
| 
| 
| 
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the plaintiff, (2) contributory negligence, (3) that by the 
terms of the May 14, 1953 agreement the government was 
not liable, (4) assumption of risk. A further defense was 
pleaded which makes certain admissions but which denies 
any liability to the plaintiff. 

The third party defendant answered both the original 
Complaint and the third party Complaint, taking the same 
position as to the plaintiff which was taken by the govern- 
ment, and further denying any liability to the government 
under the third party pleadings. 

Further as a matter of background or history of the case 
these comments are made: On May 14, 1953 Andrews and 
Shipp contracted with the government for replacing the 
boilers in Building No. 8 at the Naval Gun Factory, Wash- 
ington, D. C. The plaintiff Peck was an employee of Cen- 
tral Armature Works, a subcontracting firm under An- 
drews & Shipp. The new boilers required the heightening 
and broadening of the main door in this certain building 
in order to allow the bringing in of the larger boilers which 
were to replace the old boilers. This ingress and egress 
entrance was thus enlarged. During the summer and early 
fall Washington weather the breezes that came into the 
building through this enlarged but uncovered opening were 
not objectionable, but with the coming on of cooler weather 
the employees of the government who were working in 
the building began to seriously complain. A heavy tar- 
paulin covering was placed at the enlarged opening to keep 
out the cold breezes and the plaintiff while leaving the 
building on November 10, 1953 was injured in his progress 
of egress through this opening. 


Frxpines oF Fact 


(1) The work of replacing the boilers progressed by 
November 10, 1953 to a point where the boilers then re- 
placed were in operation but the entire work to be done 
by Andrews & Shipp had not then been completed. 

(2) About two weeks prior to November 10, 1953 (the 
date the plaintiff had his fall), under the direction of one 
Steptoe, a government employee at the Gun Factory, the 
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heavy tarpaulin was hung over the enlarged opening. It 
was fastened at the top and on one side but only partially 
fastened on the other side of the opening. A question as 
to whether the installation of this tarpaulin was the| work 
of the government or of the third party defendants is not 
dealt with at this point. 


(3) The date, November 10, 1953 was an unusually 
blustery and cold day and the wind exerted unusual/pres- 
sure on the loosened ends of the canvas which were not 
fastened and which lay loose on a portion of the outeristeps 
to the enlarged entrance. In passing through the door the 
plaintiff became entangled in the loose part of the covering, 
tripped and suffered his damage. 

(4) This enlarged opening thus covered by -_ or 
canopy with winter weather coming on had been used by 
all who had occasion to come and go into and out of the 
building. This was the case whether those coming in and 
out of the building were doing so as government employees 
connected with the Gun Factory or as employers or em- 
ployees connected with the replacing of the boilers, that 
is, in the performance of the work under the contract, in- 
cluding the plaintiff himself. There was nothing hidden 
about the coverings which were placed there. The en- 
largement of the door was for the purpose of enabling 
those whose duty it was to bring in the replaced boilers 
to bring them into the building, and the purpose of the 
placing of the covers was to shut out objectionable cold 
weather. ! 

(5) There was no occasion to close this enlarged door 
opening against trespassers. The whole place was under 
guard. There was no occasion for any coming and going 
out of the building except by government employees and 
those who were engaged in the performance of the Shipp 
contract. There came a time after the first enlargement 
that there was a reasonable demand or request that this 
large aperture be closed with some covering to protect 
against the cold November breezes. | 

I find that the use of canvas or the tarpaulin as it may 
be called and the method of its being used in connection 
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with the temporary closing against the breezes but allow- 
ing for ingress and egress into and out of the building was 
a natural and normal procedure and that there was no 
negligence on the part of either the defendant or the third 
party defendant in either installing the tarpaulin canvas 
or maintaining it in the condition it was in on November 
10, 1953. 

(6) Under all the evidence it could well be said that the 
plaintiff was contributorily negligent as well as it may be 
said that he is to be charged with having assumed the risk. 
However, I find that the government was not negligent in 
the installation of the canvas nor in the method of its being 
maintained as a temporary protection against bad weather 
until the contractors finished their job. Hence it is that 
with the findings as I make that there was no negligence 
no actionable negligence, there is no occasion to make any 
definite finding as to the defense of contributory negligence 
and assumption of risk. 

(7) Having thus found it is not necessary to deal with 
the claim of the government against the third party de- 
fendants, and therefore it is not necessary to make any 
findings as to whether Steptoe was acting purely as a 
government employee or on the other hand under the direc- 
tion or following instructions of the contractors. 


CoNCLUSIONS 


(1) I conclude that whether this plaintiff be considered 
as invitee under the ‘‘mutual advantage’’ theory or 
whether plaintiff be considered a licensee, the government 
was not in any manner guilty of conduct which entitled the 
plaintiff to recover in this action. Secondly, I conclude 
that judgment should go for the defendant. 
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